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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,440 


CARMEN J. BARATTA, 


v . 


Appellant, 


CHARLES E. WILSON, 

Secretary of National Defense, et al., 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This Court has jurisdiction to review the judgment below under 
U.S.C. Title 28, Section 1291. 

STATEMENT OF THE CASE 

Appellant, Carmen Joseph Baratta, is a citizen of the United 
States, a resident of the State of Pennsylvania, a veteran of World War 
H, and was employed by the United States at the Philadelphia Naval 
Shipyard as a shipfitter. 

a 

On November 22, 1952, a payday at the yard, while performing 
his duties in Building Number 57, appellant told a Mr. Julius Coard, 


r 
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another yard employee, that he was not allowed to come into Building. 
Number 57 to have his pay check cashed by the Brink 1 s men who cashed 
shipyard employees* checks, but must wait outside the building in the 
line with the other employees. Appellant had been told to so advise the 
men by his supervisor Mr. Aqualino. 

Coard called the appellant vile and obscene names, and left the 
building, he appeared to be under the influence of intoxicants. A short 
time later, Mr. J. W. Withers, a friend of the plaintiff, requested the 
plaintiff to have his check cashed, as he had several errands to do and 
did not wish to wait in the pay line. The plaintiff had the Brink’s man 
cash Mr. Wither’s check. 

As the plaintiff was handing Mr. Withers the money, Coard ap¬ 
proached the appellant, repeating the obscenity. He whipped out a knife 
and pushed the open blade against the stomach of the plaintiff, stating 
T T11 cut you up.” Both the appellant and Mr. Withers testified to this at 
the administrative hearing. Mr. Withers also testified that the appellant 
picked up a fireplug wrench and walked toward Coard, who was then leav¬ 
ing the building, but immediately put it down when Withers told him to do 
so. Appellant stated at his hearing that he did not pick up the wrench. 

(It is interesting to note that at the January 16 hearing, Captain Lambert, 
the presiding officer, stated that the charge of Withers restraining appel¬ 
lant from striking Coard with the wrench had been sustained, that Withers 
had used ’’verbal restraint” and not physical restraint.) (Record January 
16, 1953, Hearing, p. 66). 

At the same time Mr. Withers told the appellant to put down the 
wrench, he told him to report the occurrence to his supervisor, Mr. Aqua- 
lino; the appellant went to the supervisor and reported the incident. 

Mr. Aqualino told appellant to pick another man and go back to payline 
and identify the fnan who pulled the knife. The appellant went back to the 
payline, but did not take another person with him. He saw Coard and he 
testified Coard said ’’What are you looking at?” Appellant stated that he 
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was looking at him and that his supervisor was going to call the Yard 
Police. He stated that Coard again pulled a knife. Testimony is conflict 
ing as to whether appellant struck Coard in the back or front of the head . 1 

On December 29, 1952, plaintiff was advised of charges made 
against him of assaulting Coard and that it was proposed that he be re¬ 
moved from employment. Plaintiff submitted a written reply on Decem¬ 
ber 31, 1952, setting forth a request for a hearing under the provisions 
of Section 14, Veterans Preference Act. The hearing was held on Janu¬ 
ary 14, 1953, at the Shipyard. This Hearing was adjourned January 14, 
1953 at 1630 hours. In a letter dated February 4, 1953, the plaintiff was 
advised that his removal was postponed until such time as a decision 
was reached in his case, also that he would receive written notification 
of the decision in his case and that in the event that removal was decided 
he would receive five days* notice of such removal. 

In a letter dated 11 March 1953 from the Commander, Philadelphia 
Naval Shipyard, the plaintiff was advised: 

M 2. During the conduct of the disciplinary hear¬ 
ing in the case of Julius Coard, to whom you were 
charged with inflicting bodily injury, information con¬ 
cerning the charge of your striking Mr. Coard on 20 
November 1952 was advanced by witnesses called by 
Mr. Coard. This information appears to be derogatory 
to you and will be considered in reaching a decision on 
your proposed removal. 

"3. You are, therefore, informed that the hear¬ 
ing on the charges preferred against you by reference 
(a) will be reopened to receive the testimony of these 
witnesses. This hearing will be held on Monday, 16 
March 1953 at 0900 in Conference Hoorn #1, Industrial 
Relations Department, Building #|698." 

By Notification of Personnel Action, dated April 15, 1953, plaintiff 
was removed on April 17, 1953. 


It is significant to note that no doctor was called at the so-called hearing at the Navy Yard. Coard 
was taken to the Yard Infirmary. The doctor who treated him made a statement to the Civil Service 
Commission indicating that the injury could have been inflicted from the front rather than the rear. 


4 


On April 27, 1953, plaintiff exercised his right of appeal under the 
provisions of Section 14 of the Veterans Preference Act. Setting forth 
the fact that he was not the aggressor in the altercation with Julius Coard, 
that there was a procedural defect in the letter of removal dated April 10, 
in that he did not receive 30 days’ notice as provided by the Veterans Pre¬ 
ference Act, as his removal was effective April 17, 1953. That because 
of the mitigating circumstances plaintiff should have only received the 
minimum penalty for the offense committed as set forth in NCP1 45. The 
maximum penalty for the offense was ten days suspension from work. 

On August 14, 1953, the Regional Director, Third Civil Service 
Region, United States Civil Service Commission, recommended that 
ilaintiff be restored to duty as of the date of his removal April 17, 1953 . 

Although only the Veteran is entitled to an appeal under the provi¬ 
sions of Section 14, the Philadelphia Naval Shipyard on August 21 made 
an appeal to the Civil Service Commission. 

The Civil Service Commission referring to the appeal of the Navy 
Department, Philadelphia Naval Shipyard, under Section 14 of the Veter 
ans Preference Act, from the decision of the Third Civil Service Region, 
affirmed the Navy Yard’s discharge of the plaintiff on January 27, 1954. 

The complaint in this matter was filed. The trial court granted 
appellees’ motion for summary judgment May 4, 1956. It is from this 
order that this appeal is taken. 

STATUTES AND REGULATIONS 

Section 14 of the Veterans Preference Act of 1944, 58 Stat. 390, 

61 Stat. 723, 5 U.S.C. 863: 

’’See. 863. Discharge, suspension, etc., only for cause; 
reason in writing; advance notice; personal appearance; 
findings and recommendations. 

No permanent or indefinite preference eligible, who has com¬ 
pleted a probationary or trial period employed in the civil service, 



•4 


5 


or in any establishment, agency, bureau, administration, project, 

or department, hereinbefore referred to shall be discharged, sus- 

« • 

pended for more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future appointment except 
for such cause as will promote the efficiency of the service and for 
reasons given in writing, and the person whose discharge, suspen¬ 
sion for more than thirty days, furlough without pay, or reduction 
in rank or compensation is sought shall have at least thirty days* 
advance written notice (except where there is reasonable cause to 
believe the employee to be guilty of a crime for which a sentence 
of imprisonment can be imposed), stating any and all reasons, 
specifically and in detail, for any such proposed action; such pre¬ 
ference eligible shall be allowed a reasonable time for answering 
the same personally and in writing, and for furnishing affidavits in 
support of such answer, and shall have the right to appeal to the 
Civil Service Commission from an adverse decision of the adminis¬ 
trative officer so acting, such appeal to be made in writing within 
a reasonable length of time after the date of receipt of notice of 
such adverse decision; Provided , That such preference eligible 
shall have the right to make a personal appearance, or an appear¬ 
ance through a designated representative, in accordance with such 
reasonable rules and regulations as may be issued by the Civil 
Service Commission; after investigation and consideration of the 
evidence submitted, the Civil Service Commission shall submit its find¬ 
ings and recommendations to the proper administrative officer 
and shall send copies of the same to the appellant or to his desig¬ 
nated representative, and it shall be mandatory for such adminis¬ 
trative officer to take such corrective action as the Commission 
finally recommends: Provided further, That the Civil Service Com¬ 
mission may declare any such preference eligible who may have 
been dismissed or furloughed without pay to be eligible for the pro¬ 
visions of section 864 of this title. (June 27, 1944, ch. 287, Sec. 

14, 58 Stat. 390; Aug. 4, 1947, ch. 447, 61 Stat. 723.)" 
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Regulations of the Civil Service Commission, 5 CFR 88, 1949 
edition, Section 22.11: 

"Sec. 22.11. Further appeals to the Commissioners — 

(a) Time limit for filing. 

* Nw 

An appeal may be made by the employee or the employing 
agency from a decision of the Chief Law Officer or regional direc¬ 
tor to the Commissioners, U. S. Civil Service Commission, Wash¬ 
ington 25, D. C., within seven (7) days of the date of receipt of 
notification of the decision. This time limit may be extended in 
the discretion of the Commission only upon a showing that circum¬ 
stances beyond the control of the employee or the employing agency 
prevented the filing of a further appeal within the prescribed seven 
(7) days. ” 


SUMMARY OF ARGUMENT 

1. Appellant was removed from his position with the Navy Depart 
ment, Philadelphia Naval Shipyard, in violation of Section 14 Veterans 
Preference Act of 1944, as amended. 


2. Appellees* action in removing appellant does not comply with 
the Penalties to be Assessed under the Standard Schedule of Penalties and 
Disciplinary Offenses for Civilian Employees in the Naval Establishments 




A RGUMENT 


I- Plaintiff was Removed From His Position With the 
Navy Department, Philadelphia Naval Shipyard in 
Violation of Section 14, the Veterans Preference 
Act of 1955. 


Section 14 provides in part: 

M No permanent or indefinite preference eligible, 
who has completed a probationary or trial period 
employed in the civil service, or in any establish¬ 
ment, agency, bureau, administration, project, or 
department, hereinbefore referred to shall be dis¬ 
charged, suspended for more than thirty days, fur¬ 
loughed without pay, reduced in rank or compensa¬ 
tion, or debarred for future appointment except for 
such cause as will promote the efficiency of the ser¬ 
vice and for reasons given in writing, and the person 
* * * shall have at least thirty days 1 advance writ¬ 
ten notice * * * stating any and all reasons, speci¬ 
fically and in detail, for any such proposed action; 
such preference eligible shall be allowed a reasonable 
time for answering the same personally and in writ¬ 
ing and for furnishing affidavits in support of such 
answer, and shall have the right to appeal to the 
Civil Service Commission from an adverse decision 
of the administrative officer so acting, such appeal 
to be made in writing within a reasonable length of 
time, after the date of receipt of notice of such ad ¬ 
verse decision : Provided, that such preference el¬ 
igible shall have the right to make a personal appear¬ 
ance, or an appearance through a designated repre¬ 
sentative, in accordance with such reasonable rules 
and regulations as may be issued by the Civil Service 
Commission; after investigation and consideration of 
the evidence submitted, the Civil Service Commission 
shall submit its findings and recommendations to the 
proper administrative officer and shall send copies of 
same to the appellant or to his designated representa¬ 
tive * * *." 

Section 14, Veterans Preference Act, provides that only the veter¬ 
an may take an appeal. The Civil Service Commission had no authority 
to render a decision on the appeal of the Navy Department, Philadelphia 
Naval Shipyard. 
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The Civil Service Commission by allowing an appeal by a govern¬ 
mental agency is not only in direct violation of the Veterans Preference 
Act, but it flies in the face of its purpose. 

There are ample indicia in the legislative background of the Veter¬ 
ans Preference Act to establish that the intention of Congress in enacting 
this statute was to extend greater privileges to veterans who had risked 

their lives for their country. The Committee on the Civil Service of the 

2 

House of Representatives in reporting on the bill made the following 
statement: 


TT It has been the policy of the United States Gov¬ 
ernment since the beginning of the Republic to extend 
certain benefits to those who have risked their lives 
in the armed services during wartime. Since shortly 
after the Civil War, the Congress has provided in var¬ 
ious statutes for different forms of preference in gov¬ 
ernmental employment to war veterans. These statutes 
have usually been in broad, general terms, and have 
been applied under Executive orders and regulations 
promulgated by the President. 

"For a number of years proposals have been in¬ 
troduced in Congress to codify or establish by statute 
veterans 1 preference in governmental employment. 

Your committee has conducted public hearings on this 
subject at least three times within the past few years. 
This bill is an attempt to meet the requirements of 
such an act. Careful consideration has been given to 
its provisions in the light of past legislation and prac¬ 
tices. 

" * * * The committee is of the opinion there 
should be put in one statute all provisions granting 
military preference in connection with civilian employ¬ 
ment by the Government, in order that there may be 
statutory authority for the preference to be granted 
veterans in connection with appointment and retention 
in civilian positions. " (Emphasis supplies) 


2 


Report No. 1289 (to accompany H.R. 415), 78th Congress, 2d session, March 27, 1944. 
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Senator Byrd, from the Committee on Civil Service, stated in his 

3 

report on this Act: 

"Section 14 grants special preferences to veterans 
in the way of prior notice in writing before they are 
discharged, suspended, furloughed, reduced in compen¬ 
sation, or debarred from further appointment. This 
section also confers upon preference eligibles the right 
to appeal to the Civil Service Commission from adverse 
decisions of administrative officers , and to make a per¬ 
sonal appearance or an appearance through a designated 
representative in accordance with rules and regulations 
to be issued by the Civil Service Commission. M 
(Emphasis supplied) 

In Miller v. Burger, 161 F. 2d 992, the court held that statutory 
construction is a legal function, and if an administrative agency charged 
with administering an Act can construe language of the Act, the Court 
can examine that construction and determine its validity or invalidity. 

The Court of Claims in the case of Stringer v. United States , 90 F. 
Supp. 375, 117 C. Cls. 30 (1950), said: 

"The requirements of Section 14 are specific and 
mandatory. Neither this Court, nor the Civil Service 
Commission, nor the Chief of Engineers can disregard 
them. Strict compliance is required." 

Section 14 of the Veterans Act deals with privileges to be accorded 
a veteran when disciplinary action is taken against him. It sets forth 
procedures to be followed before such an employee shall be removed, 
discharged, suspended, etc. The statute enacted by Congress is a clear 
statute. 

The Civil Service Commission in setting forth the regulation that 
permits an administrative agency to take an appeal from the decision of 
the Commission is enacting a new statute, it is allowing the agency to be 
in the same shoes as the veteran. The statute states concerning the 
removal of preference eligibles that the veteran 


3 


Senate Misc. Reports, 907, 78th Congress, 2d session. 
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" . . . shall have the right to appeal to the Civil 
Service Commission from an adverse decision of 
the administrative officer. Such appeal to be made 
in writing within a reasonable length of time after 
the date of receipt of notice of such adverse decision." 

• 

The statute enacted by Congress is clear; simple, specific and 
based upon the desire of Congress to do something for the veteran. There 
is nothing in the statute providing for an appeal by an administrative 
agency. It is only logical to presume that if Congress wished the adminis¬ 
trative agencies to have the same right to; appeal as the veteran, it would 
have so provided. 

As has been stated by this Court many times, when there is a con¬ 
flict between a regulation and a statute, the provisions of the statute 
must prevail. The appellant must be restored to duty as recommended 
by the Regional Director, Third Civil Service Region, United States Civil 
Service Commission. 

The wording of the statutory command and the wording of the regu¬ 
lations thereunder must be given their unambiguous meaning in the appli¬ 
cation of the procedures applicable here. In Miller v. Burger , supra, 
the court held that statutory construction is a legal function, and if the 
administrative agency charged with administering an Act can construe 
the language of the Act, the court can examine that construction and de¬ 
termine its validity or invalidity. 

A Federal Administrative agency may have wide latitude with 
which to function and may be authorized to prescribe regulations but its 
regulations must fall within the limits of the authorizing statute and must 
be such as will carry into effect the will of Congress. Peoples Bank v. 
Eccles , 161 F. 2d 636, 640 App. D.C. Any overstepping by an officer 
of his power brings such act within the purview of the case of Stark v. 
Wickard , 322 U.S. 288, 307-310, and the courts have the right to review 
the actions of such an officer. 
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n. Appellees f Action in Removing the Appellant Does 
Not Comply With the Penalties To Be Assessed 
Under the Standard Schedule of Disciplinary Offens¬ 
es and Penalties for Civilian Employees in the 
Naval Establishments (NCP 145). _ 

The maximum penalty to be assessed under the foregoing schedule 
is suspension for a period of ten days. 

The Commander, Philadelphia Naval Shipyard, Notification of 
Personnel Action, in removing the plaintiff, dated April 15, 1953, stated 
that the reason he deviated from the foregoing schedule was because of 
the plaintiff’s vicious and brutal attack upon a fellow employee. The 
Court’s attention is invited to the fact that no action was taken by this 
officer to charge the plaintiff with assault, even though this officer is 
charged with the duty of maintaining peace and good order in the ship¬ 
yard, with the protection of Government property, and with the security 
of the yard. Also, this officer has a police force under his command and 
it is his duty to take appropriate action when any crime is committed 
within the Shipyard. It is his duty to enforce the law as all law enforce¬ 
ment agencies of the yard are under his direct control. 

The Court’s attention is also invited to the assault made upon the 
plaintiff by Coard, who threatened plaintiff with a dangerous weapon. It 
is clear that the commander thought this altercation of no great impor¬ 
tance as he would have charged the appellant. 

The testimony of the appellant’s supervisor and of 211 fellow em¬ 
ployees should surely be considered. Also, the statement of his super¬ 
visor that the appellant was an efficient worker and enjoyed an excellent 
reputation for peace and good order. 

It is plain that in effecting.plaintiff’s removal, appellees, working 

V > 

through their agents, invoked a penalty which was out of all proportion 
to the offense as proven and such action was arbitrary, capricious, and 
so grossly erroneous as to imply bad faith on the part of all officials 

participating in the removal and action under appellees’ supervision and 
authority. 


/ . 
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CONCLUSION 

For the above reasons, it is respectfully submitted that the judg¬ 
ment of the Court below be reversed. 

Harry Levin 

Colorado Building 
Washington, D. C. 

i John A. Ryan 

821 - 15th St., N.W. 
Washington, D. C. 

Attorneys for the Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

1 [Filed Mar. 4, 1955] 

CARMEN J. BARATTA > 

1713 South 10th Street ) 

Philadelphia, Pennsylvania 

Plaintiff 

vs. ' Civil Action No. 955-'55 

CHARLES E. WILSON ) 

Secretary of National Defense ) 

Washington, D.C. 

CHARLES SPARKS THOMAS 
Secretary of the Navy ' 

Washington, D.C. ) 

PHILIP YOUNG ) 

Chairman of the United States . 

Civil Service Commission ' 

Washington, D.C. ) 

GEORGE M. MOORE ) 

United States Civil Service * 

Commissioner ' 

Washington, D.C. ) 

FREDERICK J. LAWTON ) 

United States Civil Service , 

Commissioner ' 

Washington, D.C. ) 

Defendants ) 

SUIT FOR A DECLARATORY JUDGMENT HAVING THE PUR¬ 
POSE OF FIXING AND DETERMINING THE RIGHTS OF THE 


PLAINTIFF TO EMPLOYMENT BY THE UNITED STATES 
AND FOR AN ORDER TO ENFORCE SUCH RIGHTS AND FOR 
SUCH OTHER RELIEF AS TO THE COURT MAY APPEAR 
EQUITABLE AND JUST. 


2 


2 The Plaintiff, for his cause of action, complains of the above- 

captioned Defendants and shows unto this Honorable Court as follows: 

1. The Plaintiff is an honorably discharged veteran with per¬ 
manent Federal civil service status. Proper proof of the Plaintiff’s 
veteran status and permanent Federal civil service status appears in 
the Philadelphia Naval Shipyard Naval Base’s files and also in the files 
of the Third Region^ U.S. Civil Service Commission. The Plaintiff has 
performed his job in a satisfactory manner while employed by the Phil¬ 
adelphia Naval Shipyard Naval Base, hereinafter referred to as the Ship¬ 
yard. 

2. Plaintiff’s cause of action arises under certain statutes and 
executive orders of the President of the United States giving and granting 
to honorably discharged soldiers, sailors and marines, in civilian em¬ 
ployment in governmental agencies, bureaus, projects and departments, 
certain preferential rights to employment and retention in their posi¬ 
tions and grades. This action is brought by the Plaintiff for the violation 
by the Defendants, and each of them, in the manner and fashion herein¬ 
after set forth, of the following statutory provisions concerning the rights 
of veterans in Federal Civil Service employment: Section 2 and Section 
14, of the Veterans Preference Act of 1944, as amended (Act of June 27, 
1944, 58 Stat. 387; 5U.S.C. Sup. 851etseq.). 

3. The Plaintiff is qualified as a veteran preference eligible within 
the definition of such in Section 2 of the aforesaid Veterans Preference 
Act, and is therefore entitled to the preferences set forth in the statutes 
cited hereinabove and such other Civil Service regulations promulgated 
thereunder. 

4. The Defendant, CHARLES E. WILSON, is the duly appointed, 
acting and qualified. Secretary of National Defense and in such capacity 
has full control and supervision over the activities of the Secretary of the 
Navy. 

5. The Defendant, CHARLES SPARKS THOMAS, is the duly ap¬ 
pointed, acting and qualified, Secretary of the Navy, and in such capacity 
has full control over all of the personnel employed by the United States 


in the Navy Department, subject to the orders and directions of the De¬ 
fendant, Charles E. Wilson, Secretary of National Defense, and the stat¬ 
utes and executive orders and regulations; applicable to this office; and 
among his other duties, has the control and supervision of personnel 
employed in the Philadelphia Naval Shipyard Naval Base. 

6. The defendant Philip Young, is the duly appointed, acting and 
qualified Chairman of the United States Civil Service Commission. 

7. The Defendant, George M. Moore, is the duly appointed, acting 
and qualified member of the United States Civil Service Commission. 

8. The Defendant, FREDERICK J. LAWTON, is the duly ap¬ 
pointed, acting and qualified member of the United States Civil Service 
Commission. 

9. That the Defendants, Philip Young, George M. Moore and Fred¬ 
erick J. Lawton, constitute the entire membership of the United States Civil 
Service Commission and that the said Commission is charged by law with 
the administration and enforcement of the laws of the United States, com¬ 
monly known as the Civil Service laws, and the lawful regulations prom¬ 
ulgated thereunder and the Commission is charged with the carrying out 

of the purposes of the Civil Service Act of the United States. 

10. Plaintiff entered into employment with the government on July 
16, 1951 as a Helper Shipfitter. Subsequently became a Helper Trainee 
through schooling and was a Shipfitter Third Class on or about June of 
1942. He continued as a Shipfitter Third Class until June 6, 1944 when 
he entered the Military Service of the United States. He was in the mili¬ 
tary Service from June 6, 1944 to February 16, 1946 and served honor¬ 
ably until his discharge on February 16, 1946. On February 23, 1946, 
he returned to employment at the Philadelphia Naval Shipyard as a Sec¬ 
ond Class Shipfitter. On or about September of 1946, he was promoted 
to a First Class Shipfitter and was employed in this position at the hourly 
wage of $2.09 until the time of his separation more fully set forth herein¬ 
after on April 17, 1953. During his entire federal service, Mr. Baratta 
was rated satisfactory or better and on several occasions received top 
rating of "Excellent". 


11. By letter dated December 29, 1952, the Shipyard notified 
Plaintiff of a proposal to remove him from his position effective Febru¬ 
ary 6, 1953, on a charge of "Inflicting bodily injury to another employee. ” 
The Court’s attention is invited to a copy of the said notice, attached 
hereto and incorporated herein as Exhibit A. 

12. As will be noted from the reading of Exhibit A, the Shipyard 
stated that it was deviating from the "Standard Schedule of Penalties" 
in proposing removal because of the "Vicious and brutal attack upon a 
fellow employee". The said Standard Schedule of Penalties then in force, 
was part of what was then known as the NCPI 45 (Naval Civilian Personnel 
Instructions 45). A copy of said NCPI 45, may be found on file with the 
Department of the Navy. At that time Inclosure (1) of the said NCPI 45, 

read as follows: 

"Penalties for disciplinary offenses, will, in general 
fall within the ranges indicated. In unusual or exceptional cir¬ 
cumstances, depending on the gravity of the offense and the past 
record of the employee , greater (including removal) or lesser 
penalties then those indicated may be imposed by the head of the 
activity." (underlining supplied) 

The general policy of the Navy Department in this connection, as then 
set forth in the said NCPI 45, was that the penalty assessed should be 
the minimum which may reasonably be expected to correct the employee 
and maintain discipline and morale among other employees. (Taken in 
essence from the then NCPI 45). 

13. Plaintiff joined issue on the charge by his letter of reply dated 
December 31, 1952. Copy of said letter is attached hereto and incor¬ 
porated herein as Exhibit B. Plaintiff stated that the proposed removal 
was an excessive deviation from the Standard Schedule of Penalties and 
denied that his removal would promote the efficiency of the service. 

He furthermore transmitted to the Shipyard, a petition signed by more 
than 200 fellow employees who attested to his efficiency, his reputation 
for peace and quiet and their pleasure if he would be allowed to continue 
in employee association with them. 



14. After a Shipyard hearing, the said Shipyard notified the plain¬ 
tiff by letter dated April 10, 1953, that he would be removed from his 
position, effective April 17, 1953. A copy of said letter is attached 
hereto and incorporated herein as Exhibit C. Removal was effected 
April 17, 1953. 

15. Plaintiff thereafter appealed to the Third U.S. Civil Service 
Region under Section 14 of the said Veterans’ Preference Act, as amended. 
A copy of said letter of appeal is attached hereto and incorporated herein 
as Exhibit D. 

16. After exhaustive investigation and a hearing on the matter, 
the 3rd U.S. Civil Service Region found that the provocation and the 
extenuating circumstances did not justify the Shipyard in exceeding the 
Schedule of Penalties and recommended re -instatement of the Plaintiff. 

See copy of said decision attached hereto and incorporated herein as 
Exhibit E. 

17. The Shipyard then appealed to the Commissioners, U.S. Civil 
Service Commission, Washington, D.C. This appeal, a copy of which 
is attached hereto and incorporated herein as Exhibit F, was supported 
neither by the facts of the case nor the law and is in the opinion of the 
Plaintiff, unworthy in its tone of the dignity of the Department of the Navy. 
Said appeal was answered by one of plaintiff’s attorneys, by letter dated 

September 4, 1953. Copy of said letter is attached hereto as Exhi- 

bitG. 

18. The Board of Appeals and Review of the U.S. Civil Service 
Commission in Washington, D. C., reversed the decision of the Third 
Region by a letter dated January 27, 1954. A copy of said letter is at¬ 
tached hereto as Exhibit H. The said Board of Appeals and Review by 
their decision, reversed the previous decision by the Third Region and 
rescinded the recommendation for the Plaintiff’s restoration. 

19. The actions of the defendants and each of them, in acting 
upon the alleged charges and making a decision separating the plaintiff 
from his Civil Service position with the Shipyard were arbitrary, capri¬ 
cious and contrary to the law and facts of the case because they failed and 


refused to consider (1) —That the penalty of removal was excessive 
and beyond the scope of the Standard Schedule of Penalties under the 
NCPI 45, (2)—That they failed and refused to consider the true facts 
of Plaintiff’s mere self-defense. Furthermore, the defendants violated 
the provisions of Section 14 of the Veterans Preference Act as amended, 
in that the said actions are not calculated to promote the efficiency of the 
service. 

20. Plaintiff avers therefore, that for all of the foregoing reasons 
he is entitled to be restored to the position from which he was removed, 
or to a position of like seniority, status and pay for which he is qualified, 
retroactive to April 18, 1953, so as to avoid a break in service. Plain¬ 
tiff further avers that he is entitled to recover all pay, benefits and privi¬ 
leges to the date of his reinstatement and from the date of his wrongful 
removal; or in the alternative, that plaintiff recover all pay, benefits and 
privileges for the period from April 18, 1953 to January 17, 1954 and 
from the period from the date this Complaint is filed until he is restored 
to his former position. 

21. Plaintiff has no speedy, adequate remedy at law and has fully 
exhausted all administrative remedies, and unless this Court grants the 
relief to which he is justly entitled, he will be without remedy. 

WHEREFORE, plaintiff prays as follows: 

1. That due process issue directing and commanding the said de¬ 
fendants and each of them to appear and answer this Bill of Complaint. 

2. That the defendants and each of them produce all evidence as 
may be necessary for the prosecution of this cause. 

3. That the Court enter a declaratory judgment against all of the 
said defendants, fixing and determining the rights of the plaintiff as a 
veteran preference eligible in governmental employment as of April 18, 
1953; that the judgment decree and declare that the plaintiff be restored 
to the position for which he is qualified and from which he was removed; 
that the Plaintiff have all of the rights, benefits and privileges flowing 
from the continuity of services from April 18, 1952 until restoration to 
the position from which he was removed including all retroactive pay; 
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that in the alternative, that plaintiff recover, if restored to the position 
from which he was removed, retroactive salary for the following periods 
only: April 18, 1953 to January 27, 1954 and from date of filing of this 
Complaint until restoration, but to include all other benefits, privileges 
and allowances flowing therefrom. 

4. That the Court enter, as part of the aforesaid declaratory judg¬ 
ment, an order directed to the defendants and each of them, to forthwith 
restore the plaintiff to duty as of the date of his unlawful removal from 
the rolls of the Philadelphia Naval Shipyard Naval Base. 

5. For such other and further relief, as to the Court may seem 
equitable and just. 

/s/ I. I. Azimow 
/s/ S. I. Sherwood 

Attorneys for Plaintiff 
* * * * 


7 


EXHIBIT "A” 

[ Filed March 4, 1955] 

Philadelphia Naval Shipyard 
Naval Base 
Philadelphia 12, Pa. 

Registered Mail Return Refer to file Code 161 

Receipt Requested LL (Baratta, C.) 

29 Dec. 1952 

From: Commander, Philadelphia Naval Shipyard 

To: Carmen Baratta, Shipf itter, 3rd Step Rate, Check No. 

12389-11 (11202) 

1713 South 10th Street, Philadelphia 48, Pennsylvania 
Subj: Proposed removal; thirty (30) day advance written notice of 

1. This is a notice of proposed removal action issued to you in ac- 
acordance with Section 14 of the Veterans’ Preference Act of 1944 and 
is based on information furnished by the Production Officer and the Base 
Security Officer concerning your commission of the following offense: 


8 


Inflicting bodily injury to another employee. 

Information submitted in connection with the foregoing in¬ 
dicates that on the afternoon of 20 November 1952, you were work¬ 
ing at your assigned job in the Weigh House at the North end of 
Building #57. On this particular afternoon, since it was pay day 
for Shipyard employees, a representative of Brinks, Inc., was 
inside the Weigh House cashing checks for employees. At approx¬ 
imately 1540 on this date, a Shipyard employee whose identity was 
unknown to you at the time but who was later identified as Julius 
Coard, Helper Boilermaker, Check No. 41602, entered the Weigh 
House. Mr. Coard entered the Weigh House at this time in order 
to have his check cashed instead of waiting outside the Weigh House 
with other employees in the line formed for that purpose. Inasmuch 
as you had received orders from your supervisor not to permit un¬ 
authorized personnel in the Weigh House at check cashing time, you 
advised Mr. Coard that he was not allowed to come into the Weigh 
House while the Brink’s man had his money laid out. You also in¬ 
formed Mr. Coard that if he was permitted to have his check cashed 
inside the Weigh House as he requested, it would not be fair to file 
men who were in line outside waiting to cash their checks. Mr. 

Coard then walked out. 

A short time later, John W. Withers, Puncher and Shearer, 
Check No. 12674, also entered the Weigh House for the purpose of 
having his check cashed without waiting in line. You repeated to 
Mr. Withers the same things you had told Mr. Coard, but upon his 
insistence you took his pay check and had it cashed for him. When 
you returned to the door of the Weigh House to hand Mr. Withers his 
money, Mr. Coard approached you, called you vile and obscene names 
and at the same time, pointed a knife at your stomach. After stating 
that he was going to stick you with the knife, he put the knife away 
and returned to the check cashing line. As he was returning to the 
line, you picked up a fire plug wrench and started after Mr. Coard. 

However, you were restrained from attacking Mr. Coard at this time by 



Mr. Withers, who advised you to report the occurrence to higher 
supervision. Thereupon you left the Weigh House and reported the 
incident to Mr. Joseph Aquilino, Foreman Shipfitter, Check No. 
11001. Mr. Aquilino advised you to go back to the Weigh House 
and see if you could locate the individual who had directed the 
obscene language toward you and threatened you with a knife. 

When you returned to the Weigh House, you saw Mr. Coard 
standing in line talking to other employees near him. At this time, 
you picked up an iron bar, 42" X 3-3/8" X 1/4", and struck Mr. 
Coard across the back of the head with sufficient force to knock 
him flat on his face. You were prevented from striking him the 
second time only through the intervention of other men who were 
nearby. You then broke away from the group and ran to Mr. Aqui¬ 
lino 1 s office where you were subsequently taken into custody by the 
Shipyard police. Mr. Coard was taken to the Naval Hospital where 
he was treated for laceration of the scalp and later discharged. 

2. After a thorough and complete review of all the information and 
evidence submitted in your case, I have concluded that the serious nature 
of your vicious and brutal attack upon a fellow employee warrants a more 
severe penalty that is ordinarily imposed for the particular offense you 
committed. Consequently, I have decided to deviate from the Standard 
Schedule of Penalties promulgated by the Navy Department and propose 
your removal from employment in this Shipyard. In view of the fore¬ 
going, therefore, it is considered that the removal action proposed herein 
will promote the efficiency of the service. 

3. However, in further accord with the provisions of Section 14 of 
the Veterans' Preference Act, you are hereby notified of your right to 
reply, personally and in writing, to the charge on which this proposed 
removal action is based, and of your right to furnish affidavits in support 
of your answer within five (5) days after your receipt of this letter. In 
addition, you have the further right to request a hearing on the charge, 
during which hearing you may be represented by one (1) person of your 
own choice and produce witnesses having a direct knowledge of the 
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circumstances which resulted in the preferment of this charge. 

4. In the meantime, you will be carried in an active duty status 
for at least thirty (30) days until close of business 6 February, 1953, 
at which time your removal will become effective if your answer or any 
additional information which you may submit is considered unsatisfac¬ 
tory, or if you fail to submit a reply. Your request for a hearing and 
your reply, if any, should be addressed to the undersigned, via Captain 
R.O. Burzynski, Production Officer, Building #11, Philadelphia Naval 
Shipyard, within five (5) days after receipt of this notice. 

/s/ P. W. HAAS 

P. W. HAAS, JR. 

Philadelphia Naval Shipyard 


9 [ Filed March 4, 1955] 

EXHIBIT ,f B" 

December 31, 1952 

TO: P.W. Haas, Jr., Commander, Philadelphia Naval Shipyard 

VIA: Capt. R.O. Burzynski, Production Officer, Bldg. 11, 

Philadelphia Naval Shipyard 

FROM: Carmen Baratta, Shipfitter, 3rd Step Rate, 

Check No. 12389-11 (11202) 

SUBJ: Proposed removal, The Philadelphia Naval Shipyard letter 

29 December 1952. 

In reply to the aforementioned letter advising me of my proposed 
removal because of my alleged commission in inflicting bodily injury to 
another employee, I wish to state that I am innocent of these charges. 

I wish to state that the first indented paragraph under paragraph 1 
of the aforementioned letter, gives a fair account. I wish to state that 
the second indented paragraph under paragraph 1 of the aforementioned 
letter, is, in general, a fair account of what happened, with the excep¬ 
tion that at no time did I endeavor to pick up a fire plug wrench or other 
instrument in an endeavor to protect myself from the knife blade which 
was thrust at my abdomen. The third indented paragraph of paragraph 1 
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of the aforementioned letter, is not accurate according to my recollec¬ 
tion, and therefore, I request that a hearing be held, so that I may ade¬ 
quately develop the true facts indicating that whatever happened was an 
act of self-defense, in order to prevent serious bodily harm to myself. 

I firmly and sincerely believe that I am totally innocent of any 
offense which would affect the efficiency of the service. 

Rather than arrange for the signing of affidavits by proper witnes¬ 
ses, I would like them to appear before you personally, so that you may 
be informed of the actual events which occurred on the afternoon of No¬ 
vember 20, 1952, I have also engaged the services of an attorney, 1.1. 
Azimow, Esquire, Suite 906, 20 South 15th Street, Philadelphia, Penna., 
whom I desire to be my representative at the hearing which you will 
schedule. 

I would appreciate it greatly if you would send notice of this hearing 
directly to him, as well as to myself so that we may arrange for all the 
witnesses which I desire to be present at that time. 

I have always conducted myself in a proper manner, both in the 
service of my country as a soldier, and in my service at the Philadel¬ 
phia Naval Shipyard as a veteran civil employee, and I feel that the 
charges preferred against me are unwarranted and far in excess, not 
only of the standard schedules as recommended in NCPI 45, but under 
the circumstances which occurred on November 20, 1952. 

A prompt reply will be appreciated. 

CARMEN BARATTA 
Shipfitter, 3rd Step Rate 
Check No. 12389-11 (11202) 
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EXCERPTS FROM DISCIPLINARY HEARING 

CASE OF CARMEN BARATTA 
SHIPFITTER, 3rd STEP RATE, CHECK NO. 12389-11 
1713 SOUTH 10 STREET, PHILADELPHIA 48, PENNSYLVANIA 

* 

1 14 January 1953 

* * * * * * 

Tr 52 MR. COARD: I don’t want to answer any questions. 

CAPT. LAMBERT: Would you state why ? 

MR. COARD: Yes, sir. First of all,mywitnesses and lawyer are 
not here. 

CAPT. LAMBERT*. They’ll be here this afternoon. We are going 
to have your case this afternoon; we’re trying to establish certain facts 
in connection with Mr. Baratta’s case. We know that there will be some 
duplication and some of the questions which have been asked this morning 
are going to be asked this afternqbn. 

MR. COARD: I refuse to answer until my lawyer and witnesses get 

here. 

MR. CROWLEY: You would prefer not to answer any questions? 
v MR. COARD: Yes. 

CAPT. LAMBERT: What time will your lawyer get here? 

MR. COARD: He’ll be here at 1 o’clock. 

CAPT LAMBERT:Mr. Azimow, do you suppose if we finish up here 
at 11:30 or quarter to twelve, that we could reconvene this one for a 
period at 1 o-clock? Would you be here ? 

MR. AZIMOW: Well, if they are willing to stay— 

CAPT. LAMBERT: We’ll have Mr. Coard and your lawyer—is his 
name Mr. Davis ? 

MR. COARD: That’s right. 

CAPT LAMBERT: I don’t see that we need yo^ir witnesses present 
at that time, but you’ll have them present at your own hearing. If they 
arrive and you decide to call them into this hearing, you can, but 
Mr. Azimow, Mr. Baratta’s representative, will want to question 
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you and for that we* 11 wait until Mr. Davis gets here at 1 o’clock. So, 

Tr 53 if you’ll be on hand at 1 o’clock— 

* . * * * * * 

MR. AQUILINO: Yes. On the afternoon of the incident Baratta 
entered my office and he was pale and excited. I asked him the 
trouble and he says, "A man just pulled a knife on me and he called 
me a lot of bad names and he cursedmy mother, " then he went off into 
a string of events. I said, "Now, look, get yourself together. Is the 
Tr 54 man still in the building ?" He said, "I don’t know," so I says, 
"Well, you go out and take another man with you, don’t go out alone, 
and find out whether the man is in the building. Just spot him from 
a distance and then come back and let me know and I’ll have the police 
pull the man out of the building." Well, had I any idea that Carmen 
would done what he is supposed to have done—having known Carmen 
all these years—I certainly wouldn’t have sent him out. Carmen has 
always been a quiet sort of fellow, loyal, and always performed his 
duties well. That is the only reason I allowed Carmen to go out there 
alone. Well, Carmen left and the next—after a few minutes Carmen came 
back dashing into the office. I saw Carmen dashing in and two colored 
fellows following him. I arose from my desk— 

CAPT. LAMBERT: What two colored fellows, do you know? 

MR. AQUILINO: One of them was Charlie Carn; he’s one of the 
holders on--one of the older fellows—and there was another colored 
fellow following him. I allowed Carmen to enter my office and I stepped 
out into the passageway and stopped the two colored men. I says, "What’s 
your trouble, Charlie ?" speaking to Charlie Carn. He accused Carmen 
of striking this man. I said, "Now, look, don’t get yourself all excited; 
I’ll take care of this. You go back to your work. " They were dressed up 
and they were going on the second shift, but I told them to leave the 
office which they immediately did. 

MR. AZIMOW: Mr Aquilino, would you tell us what you think of 
Mr. Baratta as a working man, as a value to the Shipyard, and along 
his working skills and qualities ? 
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MR. AQUIUNO: Well, we thought very highly of Carmen. He is 
a responsible position whereby he handles the material processed; 
not only the material processed but also the shipping of raw materials 
to our various field activities. He also performed that job well, and 
as I said before, I thought a lot of him. Til go on record and say that 
men of the calibre and character of Carmen are desirable in any or¬ 
ganization. 

MR. AZIMOW: Would you say that he would be hard to replace ? 

MR. AQUIUNO: Good men are hard to replace. 

MR. AZIMOW: Would you put Mr. Baratta in that category? 

MR. AQUIUNO: I would. 

MR. AZIMOW: Thank you very much, Mr. Aquilino. 

CAPT. LAMBERT: I think there is one point that is very important 
to clear up: One of the reasons, or probably the main reason why we have 
taken this case so seriously and why such a high penalty has been pro¬ 
posed, is because of the fact that the presence of a dangerous individual 
would have on the morale of other employees in the shipyard and in the 
shop. What would be your opinion of the danger in keeping Mr. Baratta 
in the shipyard? Suppose that he were again angered by Mr. Coard or 
any other employee ? It could be possible that he would repeat the per¬ 
formance, not exactly, but again threaten or do damage to an individual. 
What do you think about the general effect of that feature on the per¬ 
sonnel of the shop and the building? 

MR. AQUIUNO: Personally, I think he has learned his lesson. It 
is not characteristic of Carmen to get excited as he did. It’s the first 
time in all the while that he has been employed for me that he became 
irritated like he was. It isn’t characteristic of him; if it had been he’d 
never be allowed into that shop. 

CAPT. LAMBERT: Do you have any questions that you would like 
to ask this witness ? 

(No further questions were desired of this .witness.) 

CAPT. LAMBERT: Do you want to call Mr. Dooley? 
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MR. AZIMOW: Yes. Mr. Dooley, would you reiterate what you 
previously said, under your own testimony, concerning Mr. Baratta 
coming to report the indident to Mr. Aquilino and then tell us, in your 
own words, what you think of Mr. Baratta as a worker since you are 
his immediate superior and have ample opportunity to judge ? 

MR. DOOLEY: Mr. Aquilino 1 s statement is substantially correct. 
Mr. Baratta came in the office and he was in an excited state. He stated 
that he—that one of the fellows in line at the weigh house used abusive 
language and pulled a knife on him. He was instructed to go out and 
see if the man was still in line and come back and report in the office. 

A few minutes later he came tearing into the office with two men after 
him. Mr. Aquilino questioned the men as to why they were after him 
and they stated that this other man had been struck at the weigh house. 

I went out to investigate. In the meantime the man had been taken up to 
41 shop office and the police were called, and they went over and fol¬ 
lowed through on it. As far as Mr. Baratta*s workmanship is concerned 
he has always been loyal and ran an efficient set up in the front of the 
shop. The work gets out on time and hold-ups are promptly reported 
so that we can follow them through. Any hold-ups in transportation are 
promptly reported so that we can get after the proper authority and have 
our work moved. 

* * * * * * 

Tr 66 CAPT. LAMBERT: Let’s see if we can review very briefly the 
main points of contention in Mr. Baratta*s letter along with what appear 
to be the major points covered this morning in the testimony and pri¬ 
marily in your summation. 

The letter of 13 December, in which you mentioned specifically 
three subparagraphs of the Shipyard Commander’s letter, reference 
subparagraph (1) you indicate is satisfactory on your account; sub- 
paragraph (2), that is, you took exception to the statement and said, 

”At no time did I endeavor to pickup a fire plug wrench or other instru¬ 
ment in an endeavor to protect myself from the knife blade which was 
thrust at my abdomen. ” In the letter from the Shipyard Commander, that 
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particular paragraph states that: "After stating that he was going to 
stick you with the knife, he put the knife away and returned to the check 
cashing line. As he was returning to the line, you picked up a fire plug 
wrench and started after Mr. Coard. However, you were restrained 
from attacking Mr. Coard at this time by Mr. Withers," and so on. 

Mr. Wither* s testimony, this morning, seems to corroborate that. 

MR. AZIMOW: As to the use of the word "restrained" there, 
he didn't have to be physically restrained. If you recall, Mr. Withers 
in his testimony said that he just told him verbally. 


February 4, 1953 

REGISTERED MAIL 592, 986 

RETURN RECEIPT REQUESTED 

From: Commander, Philadelphia Naval Shipyard 

To: Carmen Baratta, Shipfitter, 3rd Step Rate, Check No. 

12389-11 (11202) 

1713 South 10th Street, Philadelphia 48, Pennsylvania 

Subj: Proposed removal; deferment of effective date of 

Ref: (a) ComPhilaNavShipYd ltr Code 161, LL(Baratta, C) of 

29 Dec 1952 

1. By reference (a) you were informed that your removal from 
employment in this Shipyard was proposed on the basis of information 
furnished by the Production Officer and the Base Security Officer con¬ 
cerning your offense of inflicting bodily injury to another employee. You 
were also informed that your removal would become effective on 6 February 
1953 if any answer you might make or information you might submit were 
considered unsatisfactory. 

2. You were accorded a hearing at your request, which was held 
on 14 January 1953. Subsequent to the above date of your hearing, addi¬ 
tional witnesses were called and their testimony was received. Since 
the hearing of testimony continued up to 27 January 1953, it is necessary 
to defer the effective date of your removal in order that all the informa- 
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tion and evidence obtained may be considered in reaching a decision in 
your case. 

3. Accordingly, you are hereby notified that the effective date of 
your proposed removal is postponed until such time as a decision is 
reached in your case. 

4. You will receive written notification as to the final decision 
in your case. In the meantime, you will be continued in an active duty 
status. In the event that it is decided to effect your removal, such notice 
will inform you of the effective date of the removal action and will be 
delivered to you at least five (5) days prior to the effective date of the 
removal. 

P. W. Haas, Jr. 

11 March 1953 

From: Commander, Philadelphia Naval Shipyard 

To: Carmen Baratta, Shipfitter, 3rd Step Rate, Check No. 

12389-11 

Subj: Proposed removal; reopening of hearing on 

Ref: (a) ComPhilaNavShipYd ltr Code 161, LL(Baratta, C.) of 

29 Dec 1952 

1. You were informed of the proposal to remove you from em¬ 
ployment in the Shipyard by reference (a). You were accorded a hearing 
on the charges, at your request, on 14 January 1953. 

2. During the conduct of the disciplinary hearing in the case of 
Julius Coard, to whom you were charged with inflicting bodily injury, 
information concerning the charge of your striking Mr. Coard on 20 
November 1952 was advanced by witnesses called by Mr. Coard. This 
information appears to be derogatory to you and will be considered in 
reaching a decision on your proposed removal. 

3. You are, therefore, informed that the hearing on the charges 
preferred against you by reference (a) will be reopened to receive the 
testimony of these witnesses. This hearing will be held on Monday, 

16 March 1953 at 0900 in Conference Room #1, Industrial Relations 


Department, Building #698. 

4. You are hereby informed of your right to be present at the 
above time and place in order to hear this testimony and to question the 
witnesses. If you desire, you may be accompanied by a representative of 
your own choice and produce witnesses having a direct knowledge of the 
circumstances surrounding the incident upon which the testimony will be 
taken. However, it will be necessary for you to notify your representa¬ 
tive and witnesses, if any, of the time and place of the hearing. 

EXHIBIT M 

PHILADELPHIA NAVAL SHIPYARD 
NAVAL BASE 
Philadelphia 12, Pa. 

April 10, 1953 

REGISTERED MAIL 
RETURN RECEIPT REQUESTED 

From: Commander, Philadelphia Naval Shipyard 

To: Carmen Baratta, Shipfitter, 3rd Step Rate, Check No. 

12389-11 

1713 South 10th Street, Philadelphia 48, Pennsylvania 

Subj: Proposed removal; notice of decision on 

Ref: (a) ComNavShipYdPhila ltr Code 161 LL(Baratta, C.) of 

29 Dec 1952 

(b) Your ltr of 31 Dec 1952 to ComNavShipYdPhila 

(c) ComNavShipYdPhila ltr Code 161 LL(Baratta, C.) of 

4 Feb 1953 

(d) ComNavShipYdPhila ltr Code 363 of 11 March 1953 

1. Reference (a) was a notice of proposed removal issued to you 
in accordance with Section 14 of the Veterans* Preference Act of 1944 on 
charges of inflicting bodily injury to another employee. You were in¬ 
formed that your removal would become effective on 6 February 1953 if 
your answer or any additional information you might submit were con¬ 
sidered unsatisfactory. You replied to the charges by reference (b) and 
requested a hearing on the charges. A hearing was held on 14 January 
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1953, at which time you submitted additional information as well as three 
character statements. By reference (c) you were informed that the ef¬ 
fective date of your proposed removal was postponed until such time as a 
decision could be reached in your case. You were informed by reference 
(d) that your hearing was reopened to hear the testimony of additional wit¬ 
nesses on 16 March 1953. At this session, which you attended, and at 
a session held on 20 March 1953, at which you were represented by your 
attorney, the additional testimony was received. 

2. During the hearing on 14 January 1953, and at the additional 
sessions on 16 March 1953 and 20 March 1953, you set forth in your 
answers to the charges and to the statements of witnesses, that you had 
not picked up a fire plug wrench and started after Mr. Coard, that you 
struck Mr. Coard only in self-defense after he threatened you with a 
knife at the time you returned to identify him, and that you had no weapon 
when you approached Mr. Coard to identify him. You also contended that 
the testimony of the witnesses, Mr. Porter and Mr. Carn, was conflicting, 
and that the testimony of the witnesses, Mr. Carn, Mr. Porter and Mr. 
Herring, was biased. Your testimony also indicated that you met no one 
after leaving Mr. Acquilino’s office until you confronted Mr. Coard again. 

3. After a thorough review of all the information and evidence 
obtained in your case, including the information obtained at the hearing, 

I find that after Mr. Coard threatened you outside the weigh house door 
you picked up a fire plug wrench and started after him as he was re¬ 
turning to the check cashing line. Mr. Withers restrained you and ad¬ 
vised you to report the occurrence to the office. You dropped the wrench 
and proceeded to Mr. Acquilino T s office where you reported the incident 
to him. Mr. Aquilino advised you to get a fellow employee to go back 
with you to identify Mr. Coard so that the Shipyard police could take Mr. 
Coard into custody. He also advised you not to go near Mr. Coard. You 
met Mr. Petrochko as you left Mr. Acquilino T s office and told him that 
Mr. Acquilino advised you to identify Mr. Coard in connection with the 
incident. You then proceeded alone toward the weigh house, stopped to 


pick up an iron bar, continued directly to Mr. Coard and struck him 


from behind with the bar. I find no justification of self-defense to be 
warranted in your case. Consequently, for the reasons given in 
reference (a), I have decided to proceed with your removal, effective 
close of business 17 April 1953 in lieu of the effective date originally 
proposed. 

4. In accordance with existing instructions and regulations promul¬ 
gated by the Civil Service Commission governing the removal of preference 
eligible employees, you are hereby informed of your right to appeal this 
adverse decision in your case to the Director, Third U. S. Civil Service 
Region, 2nd and Chestnut Streets, Philadelphia 6, Pennsylvania, within 
ten (10) days after the effective date of the removal action. Your appeal, 

if submitted, should meet the following requirements: 

(a) Such appeal shall be in writing and shall set forth 

in detail all the facts and circumstances of the adverse decision; 

(b) shall be accompanied by copies of charges, answer, 
affidavits in support of answer, notice of adverse decision, and 
by such documentary evidence in support of the appeal as you 
may wish to submit; (c) shall state whether you desire to make 
a personal appearance through or accompanied by a represen¬ 
tative designated by you before a representative of the Com¬ 
mission; (d) shall be supported by acceptable evidence of en¬ 
titlement to preference; (e) shall set forth detailed information 
regarding your status, such as the date and nature of appoint¬ 
ment and whether you have completed a probationary or trial 
period of one (1) year of current continuous employment in the 
Civil Service or other service of the Federal Government or 
District of Columbia and any other data bearing on whether 
you are within the purview of the Commission’s regulations 
governing such appeals. 

5. If you do not wish to exercise your appeal rights to the Civil 
Service Commission under the above provisions, you may, if you so 
desire, submit your appeal to the Under Secretary of the Navy, via 
Commander, Philadelphia Naval Shipyard within the same time limit 
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indicated above. However, should you elect to appeal to the Civil Service 
Commission, your appeal rights to the Under Secretary of the Navy will 
no longer be available to you. 

/s/ P. W. Haas, Jr. _ 

P. W. Haas, Jr. 

Philadelphia Naval Shipyard 


DEFENDANTS EXHIBIT "X" 

NAVY DEPARTMENT 
Notification of Personnel Action 

1. Name - Mr. Carmen Baratta, 1713 S. 10th St., Philadelphia 48, Pa. 

2. Date of Birth - 8-27-19 

4. Date - 4-15-53 

5. Nature of Action - Removal 

6. Effective Date - 4-17-53 

FROM 

8. Position Title - Shipfitter 

9. Service, series, grade, salary - 3rd Step Rate, #2. 09 p. h. 

10. Organizational Designations - Philadelphia Naval Shipyard 

Production Dept. 

Shop 11 
#1^389-11 

11. Headquarters - Philadelphia 12, Pa. 

12. Field 

13. Veteran's Preference - WW H - 5-Pt. 

15. Sex - Male 

18. Subject to C.S. Retirement Act - Yes. 

21. Remarks: 

Permanent Appointee 

Ref: (a) ComPhilaNavShipYd ltr Code 161, LL (Baratta;%) 
of 29 Dec 1952 

This removal action is based on information furnished by the 
Production Officer and the Base Security Officer concerning 



commission of the following offense: 

inflicting bodily injury to another employee. 

Information submitted in connection with the foregoing indicates that 
on the afternoon of 20 November 1952, you were working at your assigned 
job in the Weigh House at the North end of Building #57. On this particular 
afternoon, since it was pay day for Shipyard employees, a representative 
of Brinks, Inc., was inside the Weigh House cashing checks for employees. 
At approximately 1540 on this date, a Shipyard employee whose identity 
was unknown to you at the time but who was later identified as Julius 
Coard, Helper Boilermaker, Check No. 41602, entered the Weigh House. 
Mr. Coard entered the Weigh House at this time in order to have his 
check cashed instead of waiting outside the Weigh House with other em¬ 
ployees in the line formed for that purpose. 

Inasmuch as you had received orders from your supervisor not to 
permit unauthorized personnel in the Weigh House at check cashing time, 
you advised Mr. Coard that he was not allowed to come into the Weigh 
House while the Brink’s man had his money laid out. You also informed 
Mr. Coard that if he was permitted to have his check cashed inside the 
Weigh House as he requested, it would not be fair to the men who were 
in line outside waiting to cash their checks. Mr. Coard then walked out. 

A short time later, John W. Withers, Puncher and Shearer, Check 
No. 12674, also entered the Weigh House for the purpose of having his 
check cashed without waiting in line. You repeated to Mr. Withers the 
same things you had told Mr. Coard, but upon, his insistence you took 
his pay check and had it cashed for him. When you returned to the door 
of the Weigh House to hand Mr. Withers his money, Mr. Coard ap¬ 
proached you, called you vile and obscene names and at the same time, 
pointed a knife at ;your stomach. After stating that he was going to stick 
you with the knife, he put the knife away and returned to the check cashing 
line. As he was returning to the line, you picked up a fire plug wrench 
and started after Mr. Coard. However, you were restrained from at¬ 
tacking Mr. Coard at this time by Mr. Withers, who advised you to 
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report the occurrence to higher supervision. Thereupon you left the 
Weigh House and reported the incident to Mr. Joseph Aquilino, Foreman 
Shipfitter, Check No. 11001. Mr. Aquilino advised you to go back to the 
Weigh House and see if you could locate the individual who had directed 
the obscene language toward you and threatened you with a knife. 

When you returned to the Weigh House, you saw Mr. Coard standing 
in line talking to other employees near him. At this time, you picked 
up an iron bar, 42" x 3 3/8" x 1/4", and struck Mr. Coard across the 
back of the head with sufficient force to knock him flat on his face. You 
were prevented from striking him the second time only through the in¬ 
tervention of other men who were nearby. You then broke away from the 
group and ran to Mr. Aquilino* s office where you were subsequently taken 
into custody by the Shipyard police. Mr. Coard was taken to the Naval 
Hospital where he was treated for laceration of the scalp and later dis¬ 
charged. 

After a thorough and complete review of all the information and 
evidence submitted in your case, I concluded that the serious nature of 
your vicious and brutal attack upon a fellow employee warranted a more 
severe penalty than is ordinarily imposed for the particular offense you 
committed. Consequently, I decided to deviate from the Standard 
S chedule of Penalties promulgated by the Navy Department and proposed 
your removal from employment in this Shipyard. In view of the fore¬ 
going, it is considered that this removal action will promote the ef¬ 
ficiency of the service. 

You were informed by reference (a) of the reason for your pro¬ 
posed removal. 

You replied to the charges by letter dated 31 December 1952 and 
requested a hearing on the charges. A hearing was held on 14 January 
1953, at which time you submitted additional information as well as 
three character statements. You were informed by our letter dated 
11 March 1953, that your hearing was reopened to hear the testimony 
of additional witnesses on 16 March 1953. At this session, which you 
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attended, and at a session held on 20 March 1953, at which you were 
represented by your attorney, the additional testimony was received. 

During the hearing on 14 January 1953, and at the additional ses¬ 
sions on 16 March 1953 and 20 March 1953, you set forth in your answers 
to the charges and to the statements of witnesses, that you had not picked 
up a fire plug wrench and started after Mr. Coard, that you struck Mr. 
Coard only in self-defense after he threatened you with a knife at the 
time you returned to identify him, and that you had no weapon when you 
approached Mr. Coard to identify him. You also contended that the 
testimony of the witnesses, Mr. Porter and Mr. Carn, was conflicting, 
and that the testimony of the witnesses, Mr. C%rn, Mr. Porter and 
Mr. Herring, was biased. Your testimony also indicated that you met 
no one after leaving Mr. Aquilino* s office until you confronted Mr. Coard 
again. 

After a thorough review of all information and evidence obtained 
in your case, including the information obtained at the hearing, I find 
that after Mr. Coard threatened you outside the weigh house door you 
picked up a fire plug wrench and started after him as he was returning 
to the check cashing line. Mr. Withers restrained you and advised you 
to report the occurrence to the office. You dropped the wrench and pro¬ 
ceeded to Mr. Aquilino* s office where you reported the incident to him. 
Mr. Aquilino advised you to get a fellow employee to go back with you to 
identify Mr. Coard so that the Shipyard police could take Mr. Coard 
into custody. He also advised you not to go near Mr. Coard. You met 
Mr. Petrochko as you left Mr. Aquilino*s office and told him that 
Mr. Aquilino advised you to identify Mr. Coard in connection with the 
incident. You then proceeded alone toward the weigh house, stopped 
to pick up an iron bar, continued directly to Mr. Coard and struck him 
from behind with the bar. I find no justification of self-defense to be 
warranted in your case. Consequently, for the reasons given in 
reference (a), I have decided to proceed with your removal effective on 
the date indicated in Item 6 of this Official Notification of Personnel 
Action. 
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However, in accordance with existing instructions and regulations 
promulgated by the Civil Service Commission governing the removal of 
preference eligible employees, you were informed of you right to appeal 
this adverse decision in your case to the Director, Third U. S. Civil 
Service Region, 2nd and Chestnut Streets, Philadelphia 6, Pennsylvania 
within ten (10) days after the effective date of the removal action and 
of the procedure to be followed in submitting your appeal. 

You were also informed that if you do not wish to exercise your 
appeal rights to the Civil Service Commission under the above pro¬ 
visions, you may, if you so desire, submit your appeal to the Under 
Secretary of the Navy via Commander, Philadelphia Naval Shipyard 
within the same time limit indicated above. However, should you elect 
to appeal to the Civil Service Commission, your appeal rights to the 
Under Secretary of the Navy will no longer be available to you. 


[Filed March 4, 1955] 


EXHIBIT D 
April 27, 1953 


Director, Third U. S. Civil Service Region 
2nd and Chestnut Streets 
Philadelphia, Pa. 

Re: Appeal Under Section 14 of the 
Veterans* Preference Act. 

Dear Sir: 

I desire to inform you that I wish to exercise my right of appeal 
from the decision of the Commander, Phila. Shipyard, as set forth 
in his letter to me of April 10, 1953 advising me of my removal from 
service. I enclose herewith a photostatic copy of the Commanders 
letter from which I am exercising my right of appeal. In order to sub¬ 
stantial my claim, I enclose herewith a photostatic copy of my honorable 
discharge. 


I also vfsh to advise you that I desire a personal hearing and that 
I will be accompanied by an attorney of my choice. The attorney who 
will appear with me is named I. I. Azinow, with offices at 20 South 
15th Street, Phila., Pa. I would appreciate your advising both myself 
and my attorney of the time and place set for a hearing. 

I am enclosing a photostatic copy of the Commanders letter of 
December 29, 1952 which may be referred to as the charges in this 
matter. I am also enclosing a photostatic copy of letter dated 
December 31, 1952 which you may consider as my answer to the charges. 

I further wish to advise you that I have completed a probationary 
period of one year of current continuous employment, and I am a per¬ 
manent status preference eligible. My appeal will be based upon the 
following grounds: 

1. PROCEDURAL DEFECT in Commander’s letter of April 10, 

1953. Under the provisions of the Veterans’ Preference Act, I am 
entitled to thirty days notice prior to removal from service. The letter 
of decision of the Commanding Officer, dated April 10, 1953, is defective 
in that it provided for my removal only seven days after the date of the 
letter and I was removed on April 17, 1953. This violates the thirty 
days to which I ami entitled under the provisions of the Act. 

2. MERITS: (a) A review of the testimony will conclusively prove 
that I was not the aggressor in the altercation. My actions were motivated 
by self defense and a desire to continue at my work. In forwarding the 
record, I trust that the agency will forward the numerous names of 
persons who signed a statement attesting to my reputation for peace¬ 
fulness and sincerity in employment. If ever a man acted in self defense, 

I did. I have never been in any previous difficulties. 

(b) Because of the mitigating circumstances, I should have 
13 received the minimum penalty for such an offense as set forth 

in the NCPI 45. Even if the Commander saw fit to impose a mayimnm 
penalty, I should only have been suspended for a period of ten days. 
However, the Commanding Officer went beyond the maximum penalty 
and decided to remove me from the service. This violates the letter 
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and intent of the provisions of NCPI 45, 

I beseech you to hear my appeal as quickly as possible so that the 
injustice which I am enduring can be corrected. 

I also wish to point out that several of the statements made in the 
Commanding Officer’s letter of April 10, 1953, I believe, are not in 
accord with the testimony as was presented, and I will be prepared to 
take up this point further at the hearing. 


Very truly yours, 
Carmen Baratta 


UNITED STATES CIVIL SERVICE COMMISSION 
THIRD UNITED STATES CIVIL SERVICE 

REGION 


PERSONNE L- CONFIDjENTIA L 
Commander 

Philadelphia Naval Shipyard 
Naval Base 
Philadelphia 12, Pa. 


August 14, 1953 


SUBJECT: Appeal under Section 14 of the 

Veterans’ Preference Act of 1944 of 


CARMEN JOSEPH BARATTA 


Sir: 


Investigation in connection with the above appeal was recently 
completed, and in accordance with regulations in Part 22 of Chapter Z1 
of the Federal Personnel Manual, there is enclosed herewith a copy of 
the findings and recommendation of this office, as indicated below. 

The further rights of the parties, and the obligations of the agency 
if any, in connection with this matter are fully set forth in the concluding 
paragraphs of the enclosed memorandum. 

Sincerely yours, 

S. P. Ryder 

REGIONAL DIRECTOR 
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Nature of Recommendation: 

Restoration Recommended. 

Enclosures: 

Memorandum of Findings 

Copies to: Mr. Carmen J. Baratta 
1713 South 10th Street 

Philadelphia, Pa. be: I. I. Azimow, Esq. 

20 South 15th Street 

Philadelphia, Pa. 

Service Record Division 

USCSC 

(DOB: 8/27/19) 

APPEAL OF CARMEN JOSEPH BARATTA 
UNDER SECTION 14 OF THE VETERANS* PREFERENCE 

ACT OF 1944 

Under date of April 27, 1953, Mr. Baratta appealed to this office 
from the action of the Philadelphia Naval Shipyard in removing him from 
the position of Shipfitter effective April 17, 1953, on the charge of in¬ 
flicting bodily injury to another employee. 

The letter of charges was dated December 29, 1952 (Exhibit B), 
and appellant answered said letter of charges under date of December 31, 
1952 (Exhibit C). Appellant asked for a hearing which was held at the 
Shipyard commencing on January 14, 1953. Supplemental hearings were 
held on March 16 and 20, 1953 at the Shipyard. A copy of the transcript 
of said hearings is of record in this office. 

By registered letter dated April 10, 1953 the Commander of the 
Philadelphia Naval Shipyard notified appellant that after a thorough review 
of all the information and evidence obtained in the case, including infor¬ 
mation obtained at the said hearings, decision had been reached to pro¬ 
ceed with the removal of appellant effective at the close of business 
on April 17, 1953 in lieu of the effective date originally proposed. Ap¬ 
pellant was informed of his right to appeal the decision of the Commander 
to the Director, Third U. S. Civil Service Region, which he did as 
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mentioned above. 

SUMMARY AND ANALYSIS 

Investigation of this appeal was conducted by a representative of 
the Commission from May 5 to May 18, and a hearing was held by the 
Regional Appeals Officer on May 28, 1953, transcript of which hearing 
is attached hereto. 

The facts and circumstances surrounding the incident leading to 
the charge of inflicting bodily injury to another employee, as outlined 
in the letter of charges, in substance, is as follows: 

That on the afternoon of November £9, 1952, appellant was working 
at his assigned job in the Weigh House; that on that particular day, which 
was pay day, a representative of Brinks, Inc. was inside the Weigh House 
cashing checks for employees; and that a Shipyard employee whose 
identity was unknown to appellant at the time but who was later identified 
as Julius Coard, entered the Weigh House in order to have his check 
cashed instead of waiting outside in line with other employees. That in¬ 
asmuch as appellant had received orders from his supervisor not to 
permit unauthorized personnel in the Weigh House at check cashing time, 
appellant advised Mr. Coard that he was not allowed to come in to the 
Weigh House while the Brink’s man had his money laid out, explaining the 
reason, whereupon Mr. Coard walked out. 

That a short time later, John W. Withers, another employee, also 
entered the Weigh House for the purpose of having his check cashed with¬ 
out waiting in line; that appellant repeated the same things he had told 
Mr. Coard to Mr. Withers, but upon the latter’s insistence appellant took 
Withers’ pay check and had it cashed for him; that when appellant returned 
to the door of the Weigh House to hand Mn Withers his money, Mr. Coard 
approached appellant, called him vile and obscene names and at the same 
time pointed a knife at appellant’s stomach; that after stating he was going 
to stick appellant with the knife, Coard put the knife away and returned to 
the check cashing line; that as Coard was returning to the line appellant 
picked up a fire-plug wrench and started after Mr. Coard, but was re¬ 
strained by Mr. Withers, who advised appellant to report the occurrence 
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to higher supervision. Thereupon appellant left the Weigh House and re¬ 
ported the incident to Mr. Joseph Aquilino, Foreman Shipfitter, who 
advised appellant to go back to the Weigh House and see if he could locate 
the individual who had directed the obscene language toward appellant and 
threatened him with a knife. 

That when appellant returned to the Weigh House, he saw Mr. Coard 
standing in line talking to other employees near him; that appellant then 
picked up an iron bar, 42” x 3 3/8” x 1/4” and struck Coard across the 
back of the head with sufficient force to knock him flat on his face; that 
appellant was prevented fromstriking Coard a second time only through 
the intervention of other men who were nearby; that appellant then broke 
away from the group and ran to Mr. Aquilino* s office where he was sub- 

^ * 

sequently taken into custody by the Shipyard police. Mr. Coard was taken 
to the Naval Hospital where he was treated for laceration of the scalp and 
later discharged. 

In his reply of December 31, 1952 (Exhibit C), appellant Barattp. 
says that the first indented paragraph of the letter of charges, as here¬ 
inbefore outlined, gives a fair account, and that the second indented para¬ 
graph of the letter of charges, ”in general, ” is a fair account of what 
happened, "with the exception that at no time did I endeavor to pick up a 
fire-plug wrench or other instrument in an endeavour to protect myself 
from the knife-blade which was thrust at my abdomen. ” Appellant ques¬ 
tions the accuracy of the third indented paragraph of the letter of charges, 
which has to do with what occurred after appellant had returned to the 
Weigh House when he saw Mr. Coard standing in line talking to other 
employees, whereupon appellant is alleged to have picked up an iron bar 
and hit Mr. Coard across the back of the head. Appellant requested a 
hearing in order that the true facts might be developed, saying in effect 
that whatever happened was an act of self defense. 

In an affidavit executed on May 12, 1953, appellant Baratta asserts 
that Mr. Coard was obviously under the influence of intoxicants at the 
time of the incident in question. Appellant further asserts that he was 
greatly upset by the reference to his mother in obscene language by 




31 


Mr. Coard. 

From a careful review of the evidence of record it is apparent that 
appellant was in a high emotional state during most of the time involved 
in the incident which resulted in the charges, and for that reason does not 
remember clearly or accurately what occurred, or what he, the appellant, 
actually did. In this connection reference is made to the affidavit of 
criminal investigator Loughlin, Exhibit O. 

As might be expected, there is a conflict in the testimony as to 
the details of just what took place on the day in question between Coard 
and Baratta. For the most part, however, and in all essential respects 
we think the record supports the agency 1 s statements as set forth in 
the letter of charges previously referred to. In short, after having 
been abused and threatened without justification by Coard, appellant 
while still in a highly emotional state returned to the affray and struck 
Coard with an, iron bar. While we agree with the Shipyard that it cannot 
properly be claimed that appellant acted in self-defense, it does appear 
that he acted under an emotional strain brought about by severe and 
unwarranted provocation and before he had an opportunity to cool off. 
Under the circumstances it seems unfortunate that appellant’s supervisor 
did not accompany appellant, but instead sent him back alone to identify 
Mr. Coard. 

The supervisor, Mr. Aquilino, says it was Tt just about two minutes - 
a very short period of time TT between the time Baratta reported the first 
incident to him and when Baratta went back under the direction of Mr. 
Aquilino to identify Coard. 

Having found that the charge of inflicting bodily injury to another 
employee is clearly established by the evidence, we now consider whether 
the penalty of removal was within the agency’s scheduleof offenses and 
penalties. Appellant contends and the employing agency admits that the 
penalty imposed exceeds that recommended by the schedule. Item 14 
of the said schedule published in the Fourth Naval District suggests a 
penalty of warning to ten days* suspension for the first infraction. In 
other words, the maximum penalty for the first infraction is ten days* 
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suspension for the offense charged. 

The Commander of the Shipyard, in his affidavit of May 14, 1953 
(Exhibit U) says that the range of penalties was deviated from in 
Mr. Baratta* s case "because of the serious nature of the vicious and 
brutal attack upon a fellow employee. ” 

An introductory paragraph to the schedule of penalties, reads: 

"Penalties for disciplinary offenses, will, in general, 
fall within the ranges indicated. In unusual or exceptional 
circumstances, depending on the gravity of the offense and 
the past record of the employee, greater (including removal) 
or lesser penalties than those indicated may be imposed by 
the head of the activity." 

The general policy of the Navy Department in this connection, as 
set forth in N. C. P. I. 45. 3-1, is to the effect that the penalty assessed 
should be the minimum which may reasonably be expected to correct 
the employee and maintain discipline and morale among other employees. 

Our investigation indicates that Mr. Baratta has been employed at 
the Shipyard since July 1941, a periodcf more than eleven years. There 
is no evidence of previous violence or misbehavior on his part. In fact, 
his supervisors as well as more than two hundred employees have at¬ 
tested to his good behavior and good work record. (Exhibit S) 

FINDINGS AND RECOMMENDATION 
In view of Mr. Baratta’s previous good record as an employee, and 
in view of the provocation and extenuating circumstances under which the 
offense was committed, we do not believe the Commander of the Ship¬ 
yard was justified in exceeding the schedule of penalties. We find that 
the penalty of removal was too severe and not calculated to promote the 
efficiency of the service within the meaning of that language in Section 14 
of the Veterans’ Preference Act. Accordingly, it is recommended that 
Mr. Baratta be restored to the position from which removed, or to a 
position of like seniority, status and pay for which he is qualified, retro¬ 
active to April 18, 1953 so as to avoid a break in service, in accordance 
with Public Law 623, 80th Congress. This memorandum constitutes 





authority for such restoration. 

No further appeal from this decision will be entertained from either 
party unless it is submitted to the Commissioners, U. S. Civil Service 
Commission, Washington 25, D. C., within seven (7) days of the receipt 
hereof, Notification of the appeal, if made, should be given to this 
office in order that the file of the case may be transmitted promptly to 
the Commissioners. 

Since there is no further right to a hearing, additional representa¬ 
tions should be made in writing and submitted in duplicate with the appeal 
to the Commissioners. 

The Naval Shipyard will please notify this office within seven (7) 

days of the action taken or proposed to be taken by it in this case. 

S. P. Ryder 
REGIONAL DIRECTOR 

August 14,- 1953 

PHILADELPHIA NAVAL SHIPYARD 
Naval Base 
Philadelphia 12, Pa. 

Code 160 
P8 

LL(Baratta, C. J.) 

21 August 1953 

Commissioners 

U. S. Civil Service Commission 
Washington 25, D. C. 

Attention: Board of Appeals and Review 

Gentlemen: 

The Philadelphia Naval Shipyard hereby appeals the decision of 
the Director, Third United States Civil Service Region, in the case of 
Carmen J. Baratta, 1713 South 10th Street, Philadelphia, Pennsylvania, 
a former employee of this activity. This decision and the rationale in 
the case were forwarded to the Philadelphia Naval Shipyard by the 
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Regional Director’s letter R3:A:ARS:AS, dated 14 August 1953. 

It is the opinion of the Shipyard that this decision is supported 
neither by fact nor reason. 

The record indicates that Mr. Baratta on 29 November 1952 was re¬ 
quested by Mr. Coard, a fellow employee, to cash a pay check. Mr. 
Baratta refused stating that he was not permitted to do so. Shortly there¬ 
after, Mr. Baratta cashed a pay check for another fellow employee, 

Mr. Withers, and Mr. Coard seeing this, directed abusive and obscene 
language towards Mr. Baratta and threatened him by pointing a knife 
at his stomach. After committing these offenses, Mr. Coard walked 
away from Mr. Baratta and while he was walking away, Mr. Baratta 
picked up a fire plug wrench and started after him. Mr. Baratta was 
restrained by Mr. Withers who told him to report Mr. Coard*s actions 
to the management of the shop. Mr. Baratta did this and was advised 
by Mr. Aquilino, Foreman Shipfitter, to go back into the shop and to 
identify the man who had threatened him. He was also told to take 
another employee with him. Mr. Baratta left the Master Shipfitter’s 
office, spoke to another employee but did not ask him to accompany him 
and went alone into the area where Mr. Coard was'standing in the pay 
line. Mr. Baratta picked up an iron bar, 42" x 3 3/8" x 1/4", approached 
Mr. Coard from the rear and struck him across the back of the head, 
knocking him to the ground. While Mr. Coard was lying on the ground, 
Mr. Baratta attempted to strike him with the iron bar a second time. He 
was physically restrained from doing so by other employees. The testi¬ 
mony and evidence accepted by the Regional Director indicates that Mr. 
Coard did not see Mr. Baratta approaching, made no threatening gestures 
before he was struck and in no way provoked this attack . Mr. Coard was 
severely injured on the^ead and had to be taken to the Naval Hospital for 
observation and treatment. No knife or any other weapon was found on 
Mr. Coard or near the spot he fell after being struck by Mr. Ijaratta. 

9 

The Regional Director agress with these facts and also agrees 
that Mr. Baratta did not act in self-defense. 
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Attention is respectfully invited to this attack. If the bar had 
struck Mr. Coard at a slightly different angle, it is quite possible that a 
fatality could have resulted from this attack. It appears without question 
that Ms was a vicious and brutal attack by Mr. Baratta on a man who did 
not see him approach. 

The Regional Director agreeing with these facts, which clearly 
indicate a vicious and brutal attack by Mr. Baratta on Mr. Coard, then 
considered the question of whether or not this attack is sufficient to 
support a deviation from the Schedule of Penalties. In his opinion, the 
Commander was not justified in exceeding the Schedule of Penalties in 
this case because of Mr. Baratta* s previous good record as an employee 
and in view of what the Director terms **the provocation and extenuating 
circumstances under which the offense was; committed. tT The facts do 
not support such a conclusion. 

The facts clearly show that Mr. Baratta viciously and brutally 
attacked a man from the rear. The evidence shows that the man at¬ 
tacked had no warning or knowledge of Mr. Baratta* s intentions and 
had no opportunity to take the slightest defensive measures. After Mr. 
Baratta felled Mr. Coard with a blow to the back of the head, he tried 
to strike him a second time while Mr. Coard was helpless on the ground. 
Yet apparently the Regional Director does not consider this attack to 
be vicious, brutal or of a serious nature since he is of the opinion that 
the Commander was not justified in exceeding the Schedule of Penalties. 

Any element of provocation occurred some time prior to the attack 
and the extenuating circumstances which the Regional Director gives in 
his rationale can only mean T *the highly emotional state*’ which the 
Director refers to several times in his decision. The belief that 
Mr. Baratta was in a highly emotional state can be based only on the 
unsupported testimony of Mr. Baratta, who had convenient lapses of 
memory except where it helped his defense. It is true that Mr. Baratta*s 
record in the Shipyard up until this incident is clear. However, the 
gravity of the offense which he committed out w eighs his previous good 
record. Apparently the Director has based his decision on a so-called 
**highly emotional state. ** 
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It is the opinion of the Shipyard that the Director’s reasoning is 
akin to the long discredited doctrine of irresistible impulse, and he 
apparently feels that any attack no matter how vicious or how brutal, 
or no matter what the results of such an attack may be, can be excused 
by the nebulous condition described by the Regional Director as "a 
highly emotional state. M 

The doctrine which is advanced by the Regional Director is 
interesting but certainly contrary to sound reasoning. 

It appears that the Civil Service Commission in making decisions 
on matters of examination and appointment does not subscribe to this 
doctrine, since the seeking of a job may place an applicant in such a 
highly emotional state that he would falsify material facts on his appli¬ 
cation. The records of the Commission will disclose, it is believed, 
innumerable instances where no inquiry was considered necessary or 
made into the emotional state of the applicant when filing an application 
containing false or misleading statements. 

In brief, it is believed that the Regional Director has substituted 
an elusive and ephemeral yardstick in place of a factual and reasonable 
one. If the Director’s decision in Mr. Baratta’s case and the basis 
on which the decision was made promotes the efficiency of the service, 
then it is difficult for the Shipyard to think of a situation which would not 
promote it. 

Attention is respectfully invited to the fact that no procedural errors 
were committed, that a full and complete opportunity for refutation was 
granted, that Mr. Baratta was fully informed of all the evidence against 
him, that the Regional Director accepts this evidence and yet in the 
face of all this, the Regional Director is of the opinion that this offense 
does not warrant removal. 

It is respectfully requested that the decision of the Regional Director 
in this case be reversed. 

Very truly yours, 

Copy to: Regional Director, Third /s/ John J. Hourihan 

U.S. Civil Service Region Captain, USN 

Acting Commander 
Philadelphia Naval Shipyard 
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[Filed March 4, 1955] 


UNITED STATES CIVIL SERVICE 


co: 




SION 


Washington 25, D. C. 


File No. 

DARLKRrhbw 

January 27, 1954 

Commanding Officer 
Philadelphia Naval Shipyard 
Philadelphia 12, Pennsylvania 
Dear Sir: 

Reference is made to the appeal of the Navy Department, Phila¬ 
delphia Naval Shipyard, under Section 14 of the Veterans 1 Preference 
Act from the decision of the Third Civil Service Region recommending 
the restoration of Mr. Carmen J. Baratta, Shipfitter, retroactive to 
the date* of his removal. 

Careful consideration of all of the evidence in connection with 
Mr. Baratta’s case establishes that the removal action by the Agency 
was warranted and for such cause as will promote the efficiency of the 
service. In arriving at this decision, it was determined that although 
Mr. Baratta was provoked by the language of Mr. Coard, such provoca¬ 
tion cannot justify the deliberate and brutal attack he made in reprisal. 
Accordingly, the decision of the Third Region is reversed; the Regional 
Office recommendation for the restoration of Mr. Baratta is rescinded; 
and the personnel action of the Philadelphia Naval Shipyard effecting the 
discharge of Mr. Baratta is affirmed, 
cc: Mr. I. I. Azimow 

Attorney at law Sincerely yours, 

Suite 906 

20 South 15th Street 
Philadelphia 2, Pa. 


John E. Blann, Chairman 
Board of Appeals and Review 
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cc: Mr. Carmen J. Baratta 
1713 South 10th Street 
Philadelphia, Pa. 

cc: Chief, O.I.R. 

Code 105 

Department of the Navy 
Washington 25, D. C. 

cc: Third Region 
Enclosure 1601 

cc: Service Record Division 
DOB 8/27/19 
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[Filed June 29, 1955] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CARMEN J. BARATTA, 
Plaintiff, 

v - , 

CHARLES E. WIISON, et al., 
Defendants. 


> 


w 

) 

) 

) 

) 


Civil Action No. 955-55 


MOTION FOR SUMMARY JUDGMENT 

Come now the defendants by the United States Attorney for the 

District of Columbia, and respectfully move that judgment be entered 

in their favor on the grounds that there is no genuine issue of material 

fact and that defendants are entitled to judgment as a matter of law. 

/s/ Leo A. Rover 
LEO A. ROVER 
United States Attorney *** 
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[Filed March 14, 1956] 


REPORT AND OPINION OF THE COMMISSIONER 
OF VETERANS CASES ON DEFENDANTS* MOTION 

FOR SUMMARY 
JUDGMENT 


Plaintiff Baratta, Philadelphia Naval Shipyard shipfitter, 3rd step, 
alleges entitlement to retroactive restoration, as recommended by the 
Third Regional Office of the Civil Service Commission, to the position 
from which he allegedly was unlawfully removed by the Shipyard on 
April 17, 1953. On appeal by the Shipyard from this recommended 
decision, the Board of Appeals and Review of the Commission reversed 
the Third Regional Office. This suit was filed March 5, 1954. 

Plaintiff sets forth that on November 29, 1952, pursuant to the 
orders of his supervisor, Mr. Aquilino, he was directed to* prevent all 
employees from entering Building Number 57 to have their Navy pay 
checks cashed by Brink* s cashiers except on the ”first come, first 
served” from the check-line which formed outside that building. He 
asserts that a yard employee, one Julius Coard, was directed to wait 
outside in the check-line with the other employees until his turn was 
reached. Coard did return to the waiting line, but only after swearing 
vilely at plaintiff on his refusal to have his check cashed. Another 
employee, one Withers, friend of plaintiff, was permitted to have his 
check cashed without going through the waiting-line outside. Coard is 
alleged to have approached plaintiff, after seeing Withers permitted 
to have check cashed, again swearing most vulgarly, and pressed an 
open-bladed knife to plaintiffs abdomen, stating, *T*11 cut you up”. 

Plaintiff alleges that, though unarmed, he was orally restrained from 
pursuing Coard, and acting on the advice of Withers, reported immediately 
to his supervisor, Aquilino, who told him to identify Coard in the check¬ 
line. Plaintiff approached Coard, told him that the supervisor was looking 
for him, and, when Coard again drew a knife, plaintiff alleges he struck 
Coard from the front with an iron bar, inflicting serious head injury to 


Coard. He alleges one continuing incident occupying but approximately 
four minutes, start to finish. 

Plaintiff, although not entitled to a hearing at the agency level by 
the provisions of the Veterans Preference Act of 1944, as amended, as 
held in Washington v. Summerfield, by our Court of Appeals, 228 F. 2d 
452, 454, was given a grievance hearing by the agency, at its discretion, 
which resulted in the decision of the agency to remove plaintiff on the 
charges as presented to him in its letter of charges. 

After a hearing was had before the Third Regional Office of the 
Commission to which plaintiff was entitled as a matter of right under 
the provisions of the Veterans Preference Act, the Director thereof made 
a recommended decision that the plaintiff be restored to the psoition from 
which removed, retroactive to the date of discharge so as to avoid a break 
in his civil service tenure. The Director found that the penalty of re¬ 
moval was too severe and not calculated to promote the efficiency of the 
service on account of plaintiffs good record previously, the provocation 
of Coard and the extenuating circumstances under which the offense was 
committed. The Shipyard appealed from this decision to the Board of 
Appeals and Review of the Commission, which reversed the Third 
Region decision. The Board found that although plaintiff was provoked 
by the language of Coard, such provocation cannot justify the deliberate 
and brutal attack made in reprisal. 

The Department of the Navy contends, and the Commission in its 
final order decides in favor of the Navy, that (1) the evidence in the 
record discloses that the attacked man had no warning of the assault 
or knowledge of plaintiffs intentions and had no opportunity to take 
the slightest defensive measures to prevent the assault; (2) admittedly 
plaintiff s record of character, reputation, efficiency and freedom from 
vicious habits during plaintiffs entire eleven years!of service was of 
the highest, but the gravity of this one offense outweighs such previous 
excellent record; and (3) that the recommendation of the Third Regional 
Office Law Officer was based on the "nebulous condition of highly emo¬ 
tional state", a doctrine akin to the long-discredited doctrine of 
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irresistible impulse and plaintiffs action was found excusable because 
the Third Region had substituted "an elusive and ephemeral yardstick 
in place of a factual and reasonable one". 

Counsel for the plaintiff, contending that the record discloses 
conflicting material facts, points out that the one continuing incident 
shows but one result to the end tlat he was acting in self-defense. He 
states that (1) no charge of assault had been made to the police on plain¬ 
tiffs actions; (2) plaintiff should have been arrested by the Shipyard 
police if there was probable cause therefor, growing out of the incident, 
for the peace and good order in the Shipyard; (3) the facts show but one 
continuing incident in which there was no "cooling off: period"; (4) 
Supervisor Aquilino ordered plaintiff to identify Coard in the checkline; 

(5) plaintiff approached the check-line, conversed with Coard, when 
Coard again drew his knife, at which time plaintiff struck him from the 
front over the head with the iron bar immediately after plaintiff had told 
Coard that Aquilino had sent for the Shipyard Police; (6) that Coard in 
the use of profanity had used expletives which concerned plaintiffs 
mother; and (7) that the testimony of the doctor at the base hospital 
confirms plaintiffs statement that the blow was delivered from the 
front, and not from the rear, of Coard in line in which he was standing. 

I think that the record shows that plaintiff has been afforded every 
procedure to which he is entitled under the agency regulations and those 
of the Commission, including all those arising from the possession by 
plaintiff of veterans 1 preference rights, i Plaintiff asserts unlawful action 
on the part of defendants in eliminating from the incidents the one and 
only reasonable result from the basic facts the conclusion that (1) 

plaintiff acted solely in self-defense, and (2) whether or not in self- 
defense, his action did not justify the severe penalty of removal in ac¬ 
cordance with the demand of the NCPI regulation, #45.11. 

OPINION OF THE COMMISSIONER 
It is conceded that the penalty for plaintiffs first offense of removal 
exceeds that which is generally called for under the provisions of NCPI 
#45.11, wherein the maximum punishment is suspension for ten days. 


However, these naval instructions permit, in unusual and exceptional 
circumstances, depending on "the gravity of the offense and the past 
record of the employee", greater (including removal) or lesser penalties 
than those indicated may be imposed by the head of the activity. 

If Baratta believed, and he so testified, that when Coard T s knife 

* 

was so close to his abdomen he was actually in danger of losing his life 
or suffering great bodily harm, he was justified in defending himself, 
regardless of whether the danger was real or only apparent. Actual 
and positive danger is not indispensable to justify self-defense. Men, 
when threatened with danger, are obliged to judge from appearances, 
and determine by the actual state of things, from the circumstances 
surrounding them, at least as much as if placed in other and less 
exciting positions, just what might happen to diem speedily. Under such 
circumstances, the court held that "a contrary rule would make the law 
of self-defense a snare and a delusion. It would become but a mockery of 
the sacred right of self-preservation. " Campbell v. People, 16 HI. Rep. 
17, 19. 

The Civil Service Commission investigators found that there was 
no evidence anywhere in Baratta’s life showing previous action involving 
violence of any kind, including misbehavior. They found that his super¬ 
visors and more than 200 employees at the Shipyard have attested to his 
good behavior and good work-record. Exhibit "S". The regional Law 
Officer found that Baratta’s good record, his not being the provocator in 
the incident, and numerous extenuating circumstances satisfactorily proved 
to him that the severe penalty of removal from position was not justified, 

35 even if, as he found, that Baratta had not acted in self-defense. He 

found, as might be expected, that there was a conflict in the testimony 
as to the details of just what "took place on the day in question" between 
Coard and Baratta. While he rejected the self-defense plea of plaintiff, 
he did find that Baratta, having been abused and threatened with assault 
without justification by Coard, while stiU in a highly emotional state, 
returned to the affray and struck Coard with an iron bar within two 
minutes after leaving his supervisor’s office, where he had lodged his 
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complaint against Coard. 

It should be noted that the Regional Law Officer recommended re¬ 
storation to his former position retroactive to the date of removal. 
Otherwise there would be M a break in service" that would take from 
employee a substantial right, along with seniority rights doctrine. 

These "incident facts", to be admissible, must be agreeable to 
reason and intelligence, be sensible, and must serve to prove charge 
levelled against the plaintiff here. The existence of intent, motive, 
or wilfulness is question of fact which may be proved by direct or cir¬ 
cumstantial evidence, and evidence on question of intent, where that 
is material, may take a wider range than is allowed in support of other 
issues. Hoyer v. United States , 223 F. 2d 134. Character evidence 
is to be considered by jury along with all other evidence in case in 
determining guilt or innocence of defendant. Kasper v. United States , 

225 F. 2d 275. Evidence of good reputation may be deemed sufficient 
to engender reasonable doubt of defendant’s guilt, otherwise it would 
not be admissible on behalf of defendant, but such evidence must be 
considered in conjunction with other evidence. United States v. Lowenthal , 
224 F. 2d 248. 

I am satisfied that the Shipyard, from the entire record, is grossly 
in error and in bad faith when it says that the Third Region Director 
"substituted an elusive and ephemeral yardstick in place of factual and 
reasonable one". The Shipyard calls attention to its speculation that if 
the iron bar had struck Coard at a slightly different angle, it is quite 
possible that a fatality would have resulted from the attack. Just as 
speculative as to state that the Good Lord did not want plaintiff to lose 

his job, otherwise He would have permitted Coard to have died 
from the blow or that the incident was the result of the clash between 
employees, one of whom was of the colored race. Surely none of these 
speculations have any place in this controversy. 

I think the Court should consider that Coard at the time of the 
injury was in the check-line. As plaintiff approached the place in the 
check-line opposite Coard, it seems inconceivable that, as he approached, 


44 


fellow employees of Coard in the check-line would not have remarked that 
plaintiff was approaching and for Coard to "look out" as plaintiff was 
holding an iron bar threateningly. Coard had just returned from the 
office in the building. He knew that he had acted against plaintiff in 
a careless manner and that peril would naturally arise therefrom. He 
would immediately face plaintiff and do that which he had recently done, 
pull out his knife for action, as plaintiff testified Coard did. 

It seems to your Commissioner that the proper determination of 
this controversy involves evaluation and comparison of basic facts and 
the arrival at a conclusion therefrom. I think that the conclusion of the 
Board of Appeals and Review should not be upheld because its decision 
does not follow rationally and logically from these basic facts presented, 
not as to the guilt or innocence of plaintiff, but to ascertain substantial 
evidence in support of the decision. While there are many controverted 
facts in the record, the outstanding one of fact is the credibility of the 
witnesses, which should be resolved in this instance by a hearing on 
the merits of the case. Our Court of Appeals in Washington v. Summer- 
field , 228 F. 2d 452, 454, is authority that an administrative ruling on 
a question of law would be accepted if reasonable, unless there were 

"compelling considerations to the contrary". The instant case presents, 

* 

in my evaluation of entire record, such compelling considerations. 

CONCLUSION 


For the reasons stated and the authorities cited, I recommend that 
the motion of the defendants for summary judgment be denied and this 
case be set down for hearing on the merits speedily. 


Copies sent to: 

Harry Levin, Esquire, Colorado 
Building, Washington, D. C. 


Respectfully submitted, 

/s/ John Henry Sullivan 
John Henry Sullivan 
Commissioner of Veterans 
Cases 


♦ * * 
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[Filed May 4, 1956] 


ORDER 

This cause having come on for consideration on the defendants* 
motion for summary judgment and the Court having considered the 
motion, the exhibits attached thereto, the opposition filed on behalf of 
plaintiff, and argument of counsel, and it appearing to the Court that 
there is no genuine issue of material fact and that the defendants are 
entitled to judgment as a matter of law, it is by this Court this 4th 
day of May, 1956, 

ORDERED that the defendants’ motion for summary judgment be 
and the same hereby is granted. 

/s/ F. Dickenson Letts 
JUDGE 

[CERTIFICATE OF SERVICE] 


[Filed June 1, 1956] 

39 NOTICE OF APPEAL 

Notice is hereby given this 1st day of June, 1956, that the plaintiff, 
Carmen Joseph Baratta hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of this Court entered 
on the 4th day of May, 1956 in favor of Defendant against said Plaintiff. 

i I. Harry Levin, John A. Ryan 
Attorney for Plaintiff 

, Plaintiff, Carmen Joseph Barratta 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

In appellees’ opinion, the questions on appeal are: 

1. Whether the Civil Service Commission regulations gov¬ 
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2. Whether the administrative determination by the Civil 
Service Commisson that there was cause for discharge is sub¬ 
ject to judicial review. 
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fHrnteb States Court of &jppeate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13440 

Carmen Joseph Baratta, appellant, 

v. 

Charles E. Wilson, et al., Secretary of Defense, 

appellees. 


i 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


counterstatement oe the case 

This is an appeal from an order of the District Court (Letts, 
J.) granting the defendants-appellees’ motion for summary 
judgment (J. A. 45). The plaintiff-appellant is a veteran 
formerly employed in the classified civil service as a shipfitter 
at the Philadelphia Naval Shipyard (J. A. 21). The defend¬ 
ants-appellees are the Secretary of Defense, the Secretary if 
the Navy and the Chairmen and Members of the Civil Service 
Commission (J. A. 2-3). The complaint prayed for manda¬ 
tory and declaratory relief in connection with appellants 
removal from his position in the government service (J. A. 
fi-7). 

The removal action was initiated on December 29, 1952, 
'when the Commander of the Shipyard advised appellant that 
his removal was proposed on the charge of inflicting bodily 


(l) 
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injury to another employee. (J. A. 7) The notice of pro¬ 
posed removal in explanation of this charge stated (J. A. 8-9): 
“Information submitted in connection with the foregoing 
[charge] indicates that on the afternoon of 20 November 1952, 
you were working at your assigned job in the Weigh House 
at the North end of Building #57. On this particular after¬ 
noon, since it was pay day for Shipyard employees, a representa¬ 
tive of Brinks, Inc., was inside the Weigh House cashing checks 
for employees, At approximately 1540 on this date, a Ship¬ 
yard employee whose identity was unknown to you at the time 
but who was later identified as Julius Coard, Helper Boiler¬ 
maker, Check No. 41602, entered the Weigh House. Mr. 
Coard entered the Weigh House at this time in order to have 
his check cashed instead of waiting outside the Weigh House 
with other employees in the line formed for that purpose. In¬ 
asmuch as you had received orders from your supervisor not to 
permit unauthorized personnel in the Weigh House at check 
cashing time, you advised Mr. Coard that he was not allowed 
to come into the Weigh House while the Brinks’ man had his 
money laid out. You also informed Mr. Coard that if he was 
permitted to have his check cashed inside the Weigh House as 
he requested, it would not be fair to the men who were in line 
outside waiting to cash their checks. Mr. Coard then walked 
out. A short time later, John W. Withers, Puncher and Shearer, 
Check No. 12674, also entered the Weigh House for the pur¬ 
pose of having his check cashed without waiting in line. You 
repeated to Mr. Withers the same things you had told Mr. 
Coard, but upon his insistence you took his pay check and had 
it cashed for him. When you returned to the door of the Weigh 
House to hand Mr. Withers his money, Mr. Coard approached 
you, called you vile and obscene names and at the same time, 
pointed a knife at your stomach. After stating that he was 
going to stick you with the knife, he put the knife away and 
returned to the check cashing line. As he was returning to 
the line, you picked up a fire plug wrench and started after 
Mr. Coard. However, you were restrained from attacking Mr. 
Coard at this time by Mr. Withers, who advised you to report 
the occurrence to higher supervision. Thereupon you left the 
Weigh House and reported the incident to Mr. Joseph Aquilino, 
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Foreman Shipfitter, Check No. 11001. Mr. Aquilino advised 
you to go back to the Weigh House and see if you could locate 
the individual who had directed the obscene language toward 
you and threatened you with a knife. When you retume4 to 
the Weigh House, you saw Mr. Coard standing in line tailing 
to other employees near him. At this time, you picked up; an 
iron bar, 42" x 3%" x %", and struck Mr. Coard across the back 
of the head with sufficient force to knock him flat on his ffjce. 
You were prevented from striking him the second time ohly 
through the intervention of other men who were nearby. You 
then broke away from the group and ran to Mr. Aquilirio’s 
office where you were subsequently taken into custody by the 
Shipyard police. Mr. Coard was taken to the Naval Hospital 
where he was treated for laceration of the scalp and lajter 
discharged.” 

In this notice to appellant, the Commander of the Ship¬ 
yard also stated that “the serious nature of your vicious and 
brutal attack on a fellow employee warrants a more severe 
penalty than is ordinarily imposed for the particular offense y|ou 
committed. Consequently, I have decided to deviate from tjhe 
Standard Schedule of Penalties promulgated by the Navy 
Department and propose your removal from employment in 
this Shipyard.” (J. A. 9) The notice concluded that in view 
of the foregoing it was considered that the removal action pro¬ 
posed would “promote the efficiency of the Service.” (J. A. |9) 

Appellant filed a written answer to the charges on December 
31,1952, and requested a hearing (J. A. 10-11). The requested 
hearing was held on January 14, 1953 (J. A. 12). Thereafter, 
additional witnesses were called, and appellant was informed 
that the date of his proposed removal would be postponed 
until such time as a decision was reached in his case (J. |A. 
16-17). On March 11, 1953, the Commander informed ap¬ 
pellant that the hearing in his case would be reopened to hqar 
the testimony of these additional witnesses and any other 
witnesses appellant wished to present (J. A. 17-18). The re¬ 
opened hearing took place on March 16 and 20,1953, appellant 
being present or represented by counsel at both sessions 
(J. A. 19). 
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On April 10, 1953, appellant was advised in writing that a 
decision had been made to proceed with his removal effective 
April 17,1953 (J. A. 18-21). In this decision, the Commander 
stated (J. A. 19-20): “I find that after Mr. Coard threatened 
you outside the weigh house door, you picked up a fire plug 
wrench and started after him as he was returning to the check 
cashing line. Mr. Withers restrained you and advised you to 
report the occurrence to the office. You dropped the wrench 
and proceeded to Mr. Aquilino’s office, where you reported the 
incident to him. Mr. Aquilino advised you to get a fellow 
employee to go back with you to identify Mr. Coard so that 
the Shipyard Police could take Mr. Coard into custody. He 
also advised you not to go near Mr. Coard. You met Mr. 
Petrochko as you left Mr. Aquilino’s office and told him that 
Mr. Aquilino advised you to identify Mr. Coard in connection 
with the incident. You then proceeded alone toward the weigh 
house, stopped to pick up an iron bar, continued directly to 
Mr. Coard and struck him from behind with the bar. I find 
no justification of self-defense to be warranted in your case.” 
In addition to this decision, appellant was furnished a formal 
notification of personnel action containing a complete review 
of the Navy Department record and action in the case 
(J. A. 21-25). 

On April 27, 1953, appellant appealed from the decision of 
the Navy Department to the Director of the Third United 
States Civil Service Region and requested a hearing (J. A. 
25-27). Subsequently, on August 14, 1953, the Regional Di¬ 
rector of the Third Region made findings and recommendations 
in which he concluded, despite acceptance of the facts as found 
by the Navy Department, that the Commander had not been 
justified in removing appellant (J. A. 27-33). The Regional 
Director, accordingly, recommended that appellant be restored 
to his position, but advised the parties that either could appeal 
his decision to the Commissioners within seven days (J. A. 33). 
On August 21, 1953, the Navy Department appealed to the 
Commissioners asking that the decision of the Regional Direc¬ 
tor be reversed (J. A. 33-36). On September 4, 1953, appel¬ 
lant filed a written statement with the Commissioners in which 
he asked for full exoneration on all the charges or for affirm- 
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ance of the Regional Director’s decision. In this statement, 
appellant offered to appear personally before the Commission 
if this would help in reaching a decision in the matter. On 
January 27, 1954, the Commission, through the Chairman of 
the Board of Appeals and Review, rescinded the Regional Di¬ 
rector’s recommendation for restoration of appellant and af¬ 
firmed the Navy Department’s original action of removal (jl A. 
37). The decision stated that ‘‘careful consideration of all 
of the evidence in connection with Mr. Baratta’s case estab¬ 
lishes that the removal action by the Agency was warranted 
and for such cause as will promote the efficiency of the Serv¬ 
ice.” (Ibid). The decision noted that although appellant 
was “provoked” by the language of Mr. Coard, this provocation 
could not “justify the deliberate and brutal attack he made in 
reprisal.” (Ibid). 

No further administrative appeal or request for reconsid¬ 
eration was made by either party. Instead, on March 4, 1955, 
appellant filed his complaint in the District Court. The com¬ 
plaint alleged that his removal was arbitrary and capricious 
because the appellees: (1) “failed and refused to consider that 
the penalty of removal was excessive and beyond the scope of 
the Standard Schedule of Penalties under the NCPI 45”; (2) 
“failed and refused to consider the true facts of plaintiff’s mere 
self-defense,” and (3) “violated the provisions of § 14 of the 
Veterans’ Preference Act, as amended, in that the said actions 
are not calculated to promote the efficiency of the service” 
(J. A. 5-6). Appellees filed their motion for summary judg¬ 
ment on June 29, 1955, and on March 3, 1956, appellant filed 
an opposition in which he contended for the first time that 
the Commission was without jurisdiction to consider the Navy 
Department’s appeal from the decision of the Regional Direc¬ 
tor. The District Court’s order granting the motion for sum¬ 
mary judgment was entered May 4, 1956, and appellant's 
notice of appeal was filed June 1,1956 (J. A. 45). 


STATUTES AND REGULATIONS INVOLVED 


The pertinent statutes and regulations are set forth in jthe 
supplement, infra. 
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SUMMARY OF ARGUMENT 

This case is here on appeal from an order of the District Court 
granting appellees’ motion for summary judgment in a suit for 
declaratory and mandatory relief in connection with appellant’s 
removal from the government service. Appellant contends on 
appeal that his removal was invalid and that he is entitled to 
reinstatement because the Commission erred in allowing the 
Navy Department to appeal from the decision of the Commis¬ 
sion’s Regional Director and because the Commission erred in 
finding that the charges against appellant justified his removal. 
Neither of these contentions has merit. 

Appellant’s first contention fails because the Commission’s 
regulations specifically allow either party to appeal within the 
Commission from the decision of a regional director. These 
regulations are plainly valid since the Commission has full au¬ 
thority over appeals and only the ultimate decisions of the 
Commission are final and mandatory upon an employing 
agency. Appellant’s contrary interpretation of the Act is based 
on a failure to differentiate between appeals to the Commission 
from the employing agency’s action, and appeals within the 
Commission after the employee’s initial appeal. Moreover, 
appellant cannot raise any objection to the Commission’s ap¬ 
peal regulation in this case since he did not challenge the regu¬ 
lations during the administrative proceedings or in his com¬ 
plaint. 

Appellant’s second contention fails because the courts will 
not review an administrative determination of what constitutes 
cause for discharge. In addition, it is clear from the brutal and 
vicious nature of appellant’s offense that his removal was war¬ 
ranted under the Navy regulations authorizing removal of em¬ 
ployees in unusual or exceptional circumstances depending on 
the gravity of their offense. 

Since both of appellant’s contentions must be rejected, the 
judgment of the District Court should be affirmed. 




ARGUMENT 

Appellant’s removal from the Navy Department was made in 
accordance with applicable statutory provisions and regula¬ 
tions and therefore was valid. 

A. The Commission’s regulations permitting either party to appeal; to the 
Commission from decisions of the Commission’s regional directors are 
valid. 

Appellant contends that the Civil Service Commissiofi had 
no jurisdiction over the Navy Department’s appeal from the 
decision of the Commission’s Regional Director. This appeal, 
however, was specifically authorized by the Commission’s Regu¬ 
lations. Under these regulations, an employee’s appeal j from 
an adverse decision of his employing agency is initially consid¬ 
ered by the regional director of the appropriate Civil Service 
Commission regional office. 5 C. F. R. §§ 22.303 (b), 2)2.403 
(Supp. 1956). 1 The regional director then prepares findings 
and recommendations which are served on the employe^ and 
the employing agency, and either of these parties may there¬ 
after appeal to the Commission from the director’s decision. 
22 C. F. R. §§ 22.401-22.405 (Supp. 1956). It is clear finder 
the regulations that the Navy’s appeal was proper, andj this 
much is undisputed by appellant. 

Appellant’s contention is that these regulations violate the 
Veterans’ Preference Act and therefore are invalid. To prevail 
on this argument, appellant must show that the Commission’s 
contrary interpretation of the law was “clearly wrong.” Ham¬ 
mond v. Hull, 76 U. S. App. D. C. 301, 303,131 F. 2d 23 (1^42), 
cert, denied, 318 U. S. 777. See also, Washington v. Summer- 
field, 97 U. S. App. D. C. 105, 228 F. 2 d 452 (1955). It wijll be 
demonstrated that no such showing can be made in this case. 

The plain terms of the Veterans’ Preference Act indicate 
that the Commission has full authority to regulate appeals 
within the Commission. Under Section 14 of the Act, 5 U. 9 . C. 
§ 863 (1952), the employee’s right of appeal from his agency's 
action is to the “Civil Service Commission” and it is finly 
action which the “Commission finally recommends” that is 
— 

1 Appeals by employees in the District of Columbia are submitted t<j> the 
Chief, Appeals Examining Office, Bureau of Departmental Operation, United 
States Civil Service Commission. 5 C. F. It. § 22.303 (a) (Supp. 1956)). 
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mandatory upon the agency. Under section 11 of the Act, 5 
U. S. C. § 860 (1952), the Commission is authorized “to pro¬ 
mulgate appropriate rules and regulations for the administra¬ 
tion and enforcement of the provisions of this chapter.” See 
also, section 19 of the Act, 5 U. S. C. § 868 (1952). The lan¬ 
guage of these sections leaves no doubt that the appeal pro¬ 
visions of the Act are subject to regulation by the Commission. 
Cf. Plapao Laboratories, Inc. v. Farley , 67 App. D. C. 304, 92 
F. 2d 228 (1937), cert, denied, 302 U. S. 732; Southern Gar¬ 
ment MJgs. Ass’n. v. Fleming, 74 App. D. C. 228,122 F. 2d 622, 
625 (1941). 

Moreover, since these sections vest complete responsibility 
over appeals in the Commission, they negate any suggestion 
that the Commission cannot supervise intermediate decisions 
favorable to employees. As was said by the Securities and 
Exchange Commission in rejecting a proposal that the SEC 
accept the decision of one of its hearing offices as final: “We 
think it clear that this proposal would require us completely 
to abdicate our responsibility to determine the questions in 
issue.” In the Matter of Standard Power and Light Corp., 3A 
Ad. Law 46b. 312-5 (1947). Or as explained by the Federal 
Communications Commission, if review were precluded over 
such intermediate decisions, the “review power could be rend¬ 
ered nugatory by the officer whose ruling it was proposed to 
review.” In re Application of G. A. Richards, 3 Ad. Law 43d. 
31-11 (1950). In accordance with these views it is common 
administrative practice to allow intra-agency appeals by both 
the governmental and private party in any particular pro¬ 
ceeding. See e. g., Civil Aeronautics Board Rules of Practice, 
14 C. F. R. § 302.28 (Rev. 1952): Federal Communication 
Commission Rules of Practice, 47 C. F. R. § 1.853 (Rev. 1953); 
Federal Power Commission Rules of Practice, 18 C. F. R. 
§ 1.31 (1949). This consistent administrative practice and 
the provisions of the Veterans’ Preference Act indicate that a 
far more serious legal question than that raised by appellant 
would arise if the Commission had surrendered its jurisdiction 
in the manner appellant suggests. Cf. Sager v. Parker, 55 A. 
2d 349 (Mun. Ct. Appls. 1947). 


The Veterans’ Preference Act, in view of these provisions, 
has been uniformly construed by the courts to authorize the 
very regulations attacked here. In BlacJcmar v. United Stages, 
120 F. Supp. 408. 412 (Ct. Cl. 1954), the Court described the 
identical contention made by our appellant as being “without 
merit,” and held that appeals within the Civil Service Co|m- 
mission by employing agencies were not inconsistent with the 
Veterans’ Preference Act. Similarly, in Roberts v. United 
States, 128 F. Supp. 706 (Ct. Cl. 1955), in which the Cojm- 
mission had reversed its own earlier decision in favor of ian 
employee after a motion for reconsideration was filed by the 
employing agency, the Court rejected the employee’s conten¬ 
tion that this action by the Commission was unlawful akid 
held that “the Commission was clearly entitled to entertain, 
if made within a reasonable time, a request by either parity 
to reopen an appeal.” (Emphasis supplied.) See also Lyns/cy 
v. United States, 126 F. Supp. 453, 458 (Ct. Cl. 1954). <bf. 
Shell Oil Co., v. National Labor Relations Board, 196 F. 2d 
636, 637 (5th Cir. 1952); Cadillac Publishing Co. v. Summer- 
field, 97 U. S. App. D. C. 14, 227 F. 2d 29 (1955). None of 
these precedents are distinguished by appellant. 2 

It is evident that the Commissioners need not initially in¬ 
vestigate and consider the hundreds of employee appeals filtd 
annually, and that the practice of “regionalizing” such appeals 
is valid. Farley and Fleming cases, supra. The Commission’s 
regional directors under this practice are somewhat analogous 
to hearing examiners in other administrative agencies. It hias 
been said that a party has no “vested right in the Examinee’s 
recommended order” (C. E. Halls & Sons v. United States, 88 
F. Supp. 596. (Three Judge Court, D. Mass. 1950)), and the 
same is true of a regional director’s decision. As explained tn 
National Labor Relations Board v. Botany Worsted Mills Cd., 
133 F. 2d 876,882-883 (3rd Cir. 1943) in discussing the relation 

between that NLRB and its trial examiners: “It is the Board, 

I 

— 

3 Appellant properly avoids reliance on Peters v. Hobby, 349 U. S. 331 
(1955) since in that case neither the employing agency or the employee 
ever appealed to the I-ioyalty Review Board and under Executive Ord|er 
9835, the Board “was denied any power to undertake review on its own 
motion . . Id. at 339. 



not the trial examiner, which is charged by the Act with both 
the power and responsibility of making findings of fact and 
decisions thereon. . . The trial examiner is the agent of the 
Board who gathers facts and, in a complaint proceeding, makes 
findings and recommendations presented to the Board as an 
intermediate report. . . The trial examiner’s intermediate re¬ 
port is merely advisory and the Board may accept or reject 
it. . . It is the Board, therefore, which had the final responsi¬ 
bility both under the terms of the statute and the decisions of 
the courts construing and applying it.” See also, National 
Labor Relations Board v. Stocker Mfg. Co., 185 F. 2d 451 (3rd 
Cir. 1950). 

Consistently with the interlocutory status of regional di¬ 
rectors’ decisions, the Commission’s regulations, in addition to 
allowing both parties to appeal therefrom, also provide that the 
decisions of regional directors shall be mandatory upon an em¬ 
ploying agency only if no further appeal is made within the 
Cbmmission. 5 C. F. R. § 22.406 (Supp. 1956). Appellant 
does not challenge at all this provision of the regulations, yet it 
is equally fatal to his case. If the hearing examiner’s decision 
under appeal is neither final or mandatory upon the Agency, 
then it can hardly be the subject of a judicial writ of mandamus. 

Appellant’s interpretaton of the Veterans’ Preference Act 
fails completely to differentiate between appeals to the Com¬ 
mission and appeals within the Commission. Section 14 of the 
Veterans’ Preference Act like Section 22.301 of the Commis¬ 
sion’s regulations, 5 C. F. R. § 22.301 (Supp. 1956), does refer 
only to appeals to the Commission by employees. However, 
section 14 says nothing at all about appeals within the Commis¬ 
sion. Of course, if an employee’s appeal actually were initially 
considered by the Commission there would be no need for any 
further intra-Commission appeal provisions. But as already 
noted, the Commission is neither obligated to consider appeals 
directly or to abdicate final responsibility over appeals initially 
heard by subordinates. Reference to employee appeals in Sec¬ 
tion 14 simply reflects the obvious fact that an employing 
agency never has occasion to appeal its own decision to the 
Commission and this reference in the situation in which only 
an employee has occasion to appeal to the Commission is not 



at all significant once the case is before the Commission and 
either party may have occasion to appeal. The ultimately con¬ 
trolling fact in both situations is that the “Commission” has 
final authority over all appeals, and therefore can adopt what¬ 
ever regulations are reasonably necessary to bring appeals 
before it. 

Finally, several other important factors precluding accept¬ 
ance of appellant’s contention in this case must be considered. 
One such factor is that the Commission’s supervision of ap¬ 
peals in civil service cases is an exercise of a managerial func¬ 
tion, and this Court frequently has emphasized that it will 
“not interfere with the managerial functions of executive on¬ 
cers.” Washington v. Summerfield, 97 U. S. App. D. C. ld5, • 
228 F. 2d 452 (1955). See also, Steinberg v. Ramspeck, 93 U. &. 
App. D. C. 11, 13, 208 F. 2d 823 (1953) and cases there citejd. 
In addition, it should be noted that appellant failed to raise any 
question as to the validity of the Commission’s regulations 
either in his complaint or during the administrative proceed¬ 
ings. A party cannot amend his complaint by his brief in the 
Court of Appeals {Sheridan Wyoming Coal Co. v. Krug, 83 U. S. • 
App. D. C. 162,168 F. 2d 557 (1948), Herd v. Folsom, 231 F. id 
276 (7th Cir. 1956)); or complain at all of alleged administra¬ 
tive errors to which he did not raise timely objection durirlg 
the administrative proceeding {United States v. Tucker Tru6k 
Lines, 344 U. S. 33, 36-37 (1952), and cases there cited; Na¬ 
tional Labor Relations Board v. Cheney Lumber Co., 327 U. {j$. 
385, 387-388 (1946)). These additional reasons also requite 
rejection of appellant’s arguments. 

In summary, the Commission’s direct authority under the 
Act to issue appeal regulations, the vesting of final responsi¬ 
bility over appeals in the Commission, the uniform court deci¬ 
sions upholding the regulations, the lack of finality in the 
regional directors’ decisions, the provision that such decisions 
shall not be mandatory if appealed, the managerial nature of the 
Commission’s regulations and the failure of appellant to prop¬ 
erly raise his objection, demonstrate that the Commission^ 
regulations cannot be declared “clearly wrong.” Under these 
circumstances, appellant’s contrary interpretation of the la\jv 
even if also reasonable would not warrant invalidation of th|e 
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regulations. Since in fact appellant's construction of the law 
is entirely unreasonable, it is clear that his claim completely 
fails. 

B. The sufficiency of the reasons relied upon in removing appellant are 

not subject to judicial review. 

Appellant’s second contention is that this Court should deter¬ 
mine that the charges against him did not justify his removal. 
This Court has made it abundantly clear, however, that it is 
not available as a forum for supervising the personnel actions 
of the Executive Department. It has explained that: “It is 
not for us to say whether the Commission’s finding is correct, 
‘where action is taken in removing from office an employee ... 
in accordance with the requirements of the statute relating 
thereto ... a court of law has no jurisdiction to inquire into 
the guilt or innocence of the employee as to the charges upon 
which he was removed.’ ” Kohlberg v. Gray, 93 U. S. App. 
D. C. 97, 98, 207 F. 2d 35 (1953), cert, denied, 346 U. S. 737. 
It has pointed out that allegations that an employee “was in¬ 
nocent of the charges preferred against him . . . and that the 
investigation which resulted in his removal was biased, preju¬ 
diced, and unfair, are immaterial.” Levy v. Woods, 84 U. S. 
App. D. C. 138, 139, 171 F. 2d 145 (1948). It has specifically 
declared that the “. . . administrative determination by the 
employing agency of what constitutes cause for discharge will 
not be judicially reviewed.” Carter v. Forrestal, 85 U. S. App. 
D. C. 53, 175 F. 2d 364 (1949), cert, denied, 338 U. S. 832. 
These precedents completely repudiate appellant’s suggestion 
that this Court can review the merits of his discharge. 

Moreover, it is clear that appellant’s removal from his posi¬ 
tion was warranted. The “Standard Schedule of Disciplinary 
Offenses and Penalties For Civilian Employees in the Naval 
Establishment” expressly provides that: “In unusual or excep¬ 
tional circumstances, depending on the gravity of the offense 
and the past record of the employee, greater (including re¬ 
moval) or lesser penalties than those indicated may be imposed 
by the head of the activity.” The Navy Department’s notice 
of proposed removal in this case advised appellant that his re¬ 
moval was proposed for his offense because of its “vicious and 
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brutal” character. The Department’s removal decision simi¬ 
larly stated that appellant’s removal for his offense would pro¬ 
mote the efficiency of the service because of the offenses’ 
“vicious and brutal” character. Finally, the Commission in 
sustaining the Navy’s decision, likewise described appellaiit’s 
conduct as “deliberate and brutal.” These findings demon¬ 
strate that appellant’s removal was justified under the Navy 
Department’s regulations and that the assertion to the con¬ 
trary in appellant’s brief is unsubstantiated. It is clear, there¬ 
fore, that appellant’s second contention also is without merit. 

I • 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Oliver Gasch, 

United States Attomey\ 

Lewis Carroll, 

Edward O. Fennell, 
Milton Eisenberg, 
Assistant United States Attorneys ij 


SUPPLEMENT 


ST ATUTES AND REGULATIONS INVOLVED 

1. Section 11 of the Veterans Preference Act, 5 U. S. C. § 860 
(1952) provides: 

“Rules and regulations by Civil Service Commis¬ 
sion. —The Civil Service Commission is authorized to 
promulgate appropriate rules and regulations for the 
administration and enforcement of the provisions of 
this chapter.” 

2. Section 14 of the Veterans Preference Act, 5 U. S. C. § 863 
(1952) provides: 

“Discharge, suspension, etc., only for cause; reason in 
writing; advance notice; personal appearance; findings 
and recommendations. —No permanent or indefinite 
preference eligible who has completed a probationary or 
trial period employed in the civil service, or in any es¬ 
tablishment, agency, bureau, administration, project, 
or department, hereinbefore referred to shall be dis¬ 
charged, suspended for more than thirty days, fur¬ 
loughed without pay, reduced in rank or compensation, 
or debarred for future appointment except for such cause 
as will promote the efficiency of the service and for rea¬ 
sons given in writing, and the person whose discharge, 
suspension for more than thirty days, furlough without 
pay, or reduction in rank or compensation is sought shall 
have at least thirty days’ advance written notice (except 
where there is reasonable cause to believe the employ¬ 
ee to be guilty of a crime for which a sentence of im¬ 
prisonment can be imposed), stating any and all rea¬ 
sons, specifically and in detail, for any such proposed 
action; such preference eligible shall be allowed a rea¬ 
sonable time for answering the same personally and in 
writing, and for furnishing affidavits in support of such 
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answer, and shall have the right to appeal to the Civil 
Service Commission from an adverse decision of the ad¬ 
ministrative officer so acting, such appeal to be made 
in writing within a reasonable length of time after ,the 
date of receipt of notice of such adverse decision: pro¬ 
vided, That such preference eligible shall have the right 
to make a personal appearance, or an appearance through 
a designated representative, in accordance with such Rea¬ 
sonable rules and regulations as may be issued by the 
Civil Service Commission; after investigation and Con¬ 
sideration of the evidence submitted, the Civil Service 
Commission shall submit its findings and recommeDjda- 
tions to the proper administrative officer and shall send 
copies of the same to the appellant or to his designated 
representative, and it shall be mandatory for such ad¬ 
ministrative officer to take such corrective action as jthe 
. Commission finally recommends: Provided further, That 
the Civil Service Commission may declare any sjich 
preference eligible who may have been dismissed or fur¬ 
loughed without pay to be eligible for the provisions of 
section 864 of this title.” 


. 3. Section 19 of the Veterans Preference Act, 5 U. S. C. § 868 
(1952) provides: 


“Enforcement of rules and regulations by Commis¬ 
sion .—It shall be the authority and duty of the Civil 
Service Commission in all cases under the classified civil 
service to make and enforce appropriate rules and rejgu- 
lations to carry into full effect the provisions, intent, 
and purpose of this chapter and such Executive orders 
as may be issued pursuant thereto and in furtherance 
thereof; Provided, That any recommendation by Rhe 
Civil Service Commission, submitted to any Federal 
agency, on the basis of the appeal of any preference 
eligible, employee or former employee, shall be complied 
with by such agency.” 

4. The Commission’s Appeal Regulations, 5 C. F. R. 

§ 22.301-22.607 (Supp. 1956), provide in pertinent part: j 
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“employee appeals 

§ 22.301 Right of Appeal. —An employee may ap¬ 
peal to the Commission from any decision of an admin¬ 
istrative officer to take adverse action.” 

* * * * * 

§ 22.303 Where appeal shall be filed. —(a) An appeal 
from an employee of the Federal Government in the 
Metropolitan area of Washington, D. C., or outside the 
continental limits of the United States (except Alaska, 
Hawaii, Puerto Rico, and the Virgin Islands) and an 
employee of the District of Columbia Government shall , 
be submitted to the Chief, Appeals Examining Office, 
Bureau of Departmental Operations, United States Civil 
Service Commission, Washington 25, D. C. 

* # * * # 


COMMISSION ACTION ON INITIAL APPEAL 

***** 

§ 22.403 Decision on appeals in the Commission; by 
whom made; contents. —The decision on the appeal 
shall be made by the Chief, Appeals Examining Office, 
or by the regional director, as appropriate. The decision 
shall consist of the findings and recommendations, in¬ 
cluding an analysis of the evidence, the reasons for the 
conclusions reached, and the action to be taken by the 
agency. 

§ 22.404 Recommended corrective action. —The 
Chief, Appeals Examining Office, or the regional director 
shall recommend such correcetiv action as may be neces¬ 
sary. 

§ 22.405 Copies of decision. —A copy of the decision 
shall be furnished to the employee or his designated rep¬ 
resentative, and to the employing agency, with notifica¬ 
tion of the right of either party to appeal within seven 
(7) days to the Board of Appeals and Review, U. S. 
Civil Service Commission, Washington 25, D. C. 
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§ 22.406 Agency action. —It is mandatory for the 
agency to take corrective action in accordance with 
the decision made by the Chief, Appeals Examining 
Office or the regional director, unless appeal is made to 
the Board of Appeals and Review. 

§ 22.407 Report to the Commission. —The agency 
shall report to the Chief, Appeals Examining Office, or 
to the regional office, as the case may be, within seven 
(7) days after receipt of the decision that it has carried 
such decision into effect or that it is appealing {the 
decision. 

commission action; appellate review 

§ 22.501 Appeals to the Board of Appeals and Re¬ 
view —(a) Appeal from decision of a Commission 
office. —When an employee or the employing agency 
elects to appeal from a decision of the Chief, Appeals 
Examining Office, or regional director, such appeal shall 
be made to the Board of Appeals and Review (herein¬ 
after referred to as the “Board”), U. S. Civil Service 
Commission, Washington 25, D. C. 

(b) Time limit for filing. —Such appeal must be filed 
within seven (7) days after the date of receipt of noti¬ 
fication of the decision. This time limit may be Ex¬ 
tended, in the discretion of the Board, only upon a shew¬ 
ing that circumstances beyond the control of the em¬ 
ployee or the employing agency prevented the filing Off a 
further appeal within the prescribed seven (7) days. | 

(c) Form and content. —The appeal shall be in wait¬ 
ing and shall set forth the basis for the appeal. 

§ 22.502 Board procedures —(a) Scope. —The Board 
will review the entire record of the case and all written 
representations submitted to the Board relevant to the 
appeal. 

(b) Personal appearance. —In its discretion the Board 
may afford the parties an opportunity to appear per¬ 
sonally and present oral arguments and representations. 
No oral evidence shall be submitted which could halve 

i 

been accepted in connection with the initial appeal. 
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(c) Decision .—The decision on an appeal to the Board 
shall be transmitted to the employee, or his designated 
representative, and to the employing agency. 

§ 22.503 Finality of decision .—The decision on an 
appeal to the Board shall be final. There is no further 
right to appeal. A recommendation for corrective ac¬ 
tion is mandatory and must be complied with by the 
agency. Where corrective action is required, the agency 
shall report to the Board promptly that such action has 
been taken. 

§ 22.504 The Commissioners .—The Commissioners 
may, in their discretion, when, in their judgment, such 
action appears warranted by the circumstances, reopen 
and reconsider any previous decision. 

5. The Navy Civil Personnel Instructions (NCPI) Standard 
Schedule of Disciplinary Offenses and Penalties provides in 
pertinent part: 

1 . 

* * * * * 

2. “PENALTIES FOR DISCIPLINARY OF¬ 
FENSES WILL, IN GENERAL, FALL WITHIN THE 
RANGES INDICATED. IN UNUSUAL OR EX¬ 
CEPTIONAL CIRCUMSTANCES, DEPENDING 
ON THE GRAVITY OF THE OFFENSE AND THE 
PAST RECORD OF THE EMPLOYEE, GREATER 
(INCLUDING REMOVAL) OR LESSER PENAL¬ 
TIES THAN THOSE INDICATED MAY BE IM¬ 
POSED BY THE HEAD OF THE ACTIVITY.” 

***** 

RANGE OF PENALTIES FOR STATED OFFENSES 

* • * • # 


Number of occurrence* in reckoning period 


Nature of Offense 
14. Fighting:, threatening, 
attempting or inflict¬ 
ing bodily injury to 
another; engaging in 
dangerous horseplay 
or resisting compe¬ 
tent authority; dis¬ 
orderly conduct 


1st 


Min 
Warning 


Max 
10 days 


Min 
10 days 


ad 


Max 
Removal 


Min 
15 days 


3d 


Max 
Removal 


Reckon- 

period 
2 years 


0. 3. GOVERNMENT PRINTING OFFICE: fftlf 




